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Preface

The aim of this book is to introduce students to primary source materials to help develop
their interest and understanding of the English legal system. I wanted to portray the legal
system as a living, dynamic subject which is continually evolving. My priority has been to
select samples of publications which students will enjoy reading, to create a desire in them
to go away and read more. In selecting materials, my focus has been on choosing, where
possible, documents which are recent, very topical and which raise controversial issues that
students may already have heard about through the news. These priorities mean that the
lengths of the chapters vary considerably, as some subjects give rise to a lot of recent, con-
troversial, primary source material, while other subjects may only require a single, concise
extract. Because I want students to read and enjoy the whole book, I preferred to keep some
chapters short and to the point.

There are a lot of useful documents that are freely available on the internet. There is,
therefore, little benefit in simply replicating lengthy extracts from these documents. Instead,
this book confronts the problem of ‘information overload’. Students have difficulty in finding
their way to relevant primary source material on the internet. When they do manage to find
this material, they often feel intimidated by the size of the publications and unable to
appreciate quickly the core issues contained in them. Therefore, what this book offers is
a quick introduction to the type of documents that throw light on this subject and which
are frequently available free on the internet. Having been introduced to a sample of this
material, the student will then feel confident to tackle the full publication, and relevant refer-
ences to websites are provided after each extract when they can be found on the internet.

The result, I hope, is an exciting new book which will help enrich the study of this sub-
ject. The book can be used alongside the textbook English Legal System by myself and Frances
Quinn, but it can also be read independently because each extract is preceded by a clear
introduction explaining its significance and context.

Catherine Elliott
London, 2009
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Case law

Introduction

This chapter looks at:

the consultation paper on the establishment of a Supreme
Court;

the response of the Law Lords to the planned abolition of
the House of Lords in its judicial capacity;

the 1966 Practice Statement setting out the House of Lords’
approach to the rules of judicial precedent;

the Court of Appeal’s approach to judicial precedent;

the impact of Privy Council cases following recent
developments in criminal law; and

how judges decide cases in practice by reference to the case
of Re A (Children) [2001], where the Court of Appeal had to
grapple with the moral dilemma of whether doctors should
operate to separate conjoined twins, knowing that the
operation would cause the weaker twin to die.
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A new Supreme Court

The Constitutional Reform Act 2005 contains provisions for the abolition of the highest
court in the land, the House of Lords and its replacement with a new Supreme Court. The
new court is expected to start working in 2009. The government’s plans on this subject
were outlined in a Consultation Paper. A Consultation Paper is a document that the gov-
ernment publishes to alert interested parties that changes to the law are being considered.
The publication provides an opportunity for those who wish to do so, to put forward the
reasons why they oppose or support these changes and also to put forward any alternative
changes they would like to be made.

In the Consultation Paper on the Supreme Court, the government discussed why it con-
sidered it necessary to abolish the House of Lords and replace it with a new Supreme Court.

Constitutional Reform: A Supreme Court for the UK (2003),
Consultation Paper

Why change?

The functions of the highest courts in the land are presently divided between two bodies.
The Appellate Committee of the House of Lords receives appeals from the courts in England
and Wales and Northern Ireland, and in civil cases from Scotland. The Judicial Committee
of the Privy Council, in addition to its overseas and ecclesiastical jurisdiction, considers
questions as to whether the devolved administrations, the Scottish Parliament, the National
Assembly for Wales and the Northern Ireland Assembly are acting within their legal powers.
Both sets of functions raise questions about whether there is any longer sufficient trans-
parency of independence from the executive and the legislature to give people the assur-
ance to which they are entitled about the independence of the judiciary. The considerable
growth of judicial review in recent years has inevitably brought the judges more into the
political eye. It is essential that our systems do all that they can to minimise the danger that
judges’ decisions could be perceived to be politically motivated. The Human Rights Act
1998, itself the product of a changing climate of opinion, has made people more sensitive
to the issues and more aware of the anomaly of the position whereby the highest court of
appeal is situated within one of the chambers of Parliament.

It is not always understood that the decisions of the “‘House of Lords’ are in practice deci-
sions of the Appellate Committee and that non-judicial members of the House never take
part in the judgments. Nor is the extent to which the Law Lords themselves have decided
to refrain from getting involved in political issues in relation to legislation on which they
might later have to adjudicate always appreciated. The fact that the Lord Chancellor, as the
Head of the Judiciary, was entitled to sit in the Appellate and Judicial Committees and did
so as Chairman, added to the perception that their independence might be compromised
by the arrangements. The Human Rights Act, specifically in relation to Article 6 of the
European Convention on Human Rights, now requires a stricter view to be taken not only
of anything which might undermine the independence or impartiality of a judicial tribunal,
but even of anything which might appear to do so. So the fact that the Law Lords are a
Committee of the House of Lords can raise issues about the appearance of independence
from the legislature. Looking at it from the other way round, the requirement for the
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The new Supreme Court in Parliament Square — independent and geographically opposite
the Houses of Parliament.

(Source: Adrian Pingstone)

The main court room of
the Supreme Court.

(Source:
www.feildenandmawson.com/
supreme-court/)
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appearance of impartiality and independence also increasingly limits the ability of the Law
Lords to contribute to the work of the House of Lords, thus reducing the value to both them
and the House of their membership.

The position of the Appellate Committee as part of the House of Lords has inevitably lim-
ited the resources that can be made available to it. Space within the Palace of Westminster
is at a premium, especially at the House of Lords end of the building. Although the facilit-
ies for hearings in Committee rooms 1 and 2 are good, the Law Lords’ administration works
in cramped conditions: one Law Lord does not even have a room. The position in the Palace
cannot be improved without asking other peers to give up their desks. A separately constituted
Supreme Court suitably accommodated could ensure that these issues were properly addressed.

In proposing that the time has come to change these arrangements, no criticism is
intended of the way in which the members of either Committee have discharged their
functions. Nor have there been any accusations of actual bias in either the appointments
to either body or their judgments arising from their membership of the legislature. The
arrangements have served us well in the past. Nonetheless, the Government has come to
the conclusion that the present position is no longer sustainable. The time has come for the
UK'’s highest court to move out from under the shadow of the legislature.

The Lord Chancellor has had an important role in preserving judicial independence. The
Secretary of State for Constitutional Affairs will have a continuing responsibility for this
vital safeguard. He will, both within Government and publicly, be responsible for defending
judicial independence from any attack. As noted in the consultation paper Constitutional
Reform: A New Way of Appointing Judges, consideration should be given to whether that
responsibility should be embodied in statute setting up the proposed new Judicial Appoint-
ments Commission.

The Government believes that the establishment of a separate Supreme Court will be an
important part of a package of measures which will redraw the relationship between the
Judiciary, the Government, and Parliament to preserve and increase our judges’ independence.

The consultation paper is available at:
www.dca.gov.uk/consult/supremecourt/index.htm

Judicial response to Supreme Court reform

The House of Lords submitted its response to the consultation process. While the majority
of the Law Lords agreed with the establishment of a new Supreme Court, a significant
minority was opposed to this reform.

The Law Lords’ Response to the Government’s Consultation
Paper on Constitutional reform: A Supreme Court for the
United Kingdom

A number of serving Law Lords believe that, on pragmatic grounds, the proposed change
is unnecessary and will be harmful. The present arrangements work well. They believe that
the Law Lords’ presence in the House is of benefit to the Law Lords, to the House, and to
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others including the litigants. Appeals are heard in a unique, suitably prestigious, setting for
this country’s court of final appeal. The ‘House of Lords’ as a judicial body is recognised by
that name throughout the common law world. Overall, it is believed, it has a fine record
and reputation. The Law Lords who do not support the proposed change consider these real
advantages need not be, and should not be, put in jeopardy. They consider that the cost of
the change would be wholly out of proportion to any benefit. Other serving Law Lords
regard the functional separation of the judiciary at all levels from the legislature and the
executive as a cardinal feature of a modern, liberal, democratic state governed by the rule
of law. They consider it important, as a matter of constitutional principle, that this func-
tional separation should be reflected in the major institutions of the state, of which the final
court of appeal is certainly one.

.. [W]e are at one in regarding it as essential that a new Supreme Court of the United
Kingdom, if established, should be properly accommodated and resourced, and equipped
with the facilities it will need to discharge its public duties to the best possible effect. The
Consultation Paper eschews any detailed consideration of this fundamental aspect. While
some preliminary thought has, we appreciate, been given to the accommodation which a
Supreme Court will require, no business plan has to our knowledge been prepared and no
estimate of cost made. The building in which the Court is housed must reflect the import-
ance of the rule of law in a modern democracy; and it must afford the judges (plus their
librarians, secretaries, judicial assistants, law reporters, press officer, IT staff, doorkeepers
and security staff) the resources and facilities they need.

The Law Lords’ response to the Supreme Court consultation paper is available at:
www.parliament.uk/documents/upload/Judicial SCR071103.pdf

The House of Lords and judicial precedent

In 1966 the House of Lords issued a Practice Statement. This announced that the House
was no longer bound by its own previous decisions and explained when it would choose
to exercise this discretion not to follow its previous decisions.

Practice Statement (Judicial Precedent)
House of Lords, July 26, 1966

Lord Gardiner LC

Their Lordships regard the use of precedent as an indispensable foundation upon which to
decide what is the law and its application to individual cases. It provides at least some
degree of certainty upon which individuals can rely in the conduct of their affairs, as well
as a basis for orderly development of legal rules.

Their Lordships nevertheless recognise that too rigid adherence to precedent may lead to
injustice in a particular case and also unduly restrict the proper development of the law.
They propose, therefore, to modify their present practice and, while treating former deci-
sions of this House as normally binding, to depart from a previous decision when it appears
right to do so.
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In this connection they will bear in mind the danger of disturbing retrospectively the
basis on which contracts, settlements of property and fiscal arrangements have been entered
into and also the especial need for certainty as to the criminal law.

This announcement is not intended to affect the use of precedent elsewhere than in this
House.

The Court of Appeal and judicial precedent

The Civil Division of the Court of Appeal is usually bound by its own previous decisions, but
there are a number of exceptions to this, which were extended by the Court of Appeal in
R v Brent London Borough Council Housing Benefit Review Board, ex parte Khadim (2001).
The arguments for the appellant were put forward by the barrister, Mr Cox.

R (Kadhim) v Brent London Borough Council Housing Benefit
Review Board (2001), Court of Appeal

Buxton LJ

History and nature of the case

1 This appeal raises a short but not altogether straightforward issue as to the proper con-
struction of regulations 3 and 7(1)(a) of the Housing Benefit (General) Regulations 1987.
Regulation 7(1)(a) addresses one of the cases in which a person otherwise eligible is not per-
mitted to claim housing benefit under the Social Security Act 1992: where (for the moment
putting the matter colloquially) the claimant lives with and pays rent to one of his relations.

Unless the present case can be treated as an exception to the general rule of precedent, we
are bound to follow the same approach as did this court in Goonery’s case.

Per incuriam?

18 The only escape from the ratio of a previous decision of the Court of Appeal has for long
been thought to be provided by the three categories of case set out in the judgment in
Young v Bristol Aeroplane Co Ltd [1944] KB 718. Of those, the only one even potentially
applicable to the present case is that the court is not bound by a previous decision reached
per incuriam. That rule is, however, to be understood in narrow terms. As Sir Raymond
Evershed MR put it in Morelle Ltd v Wakeling [1955] 2QB 379, 406:

... as a general rule the only cases in which decisions should be held to have been given per
incuriam are those of decisions given in ignorance or forgetfulness of some inconsistent stat-
utory provision or of some authority binding on the court concerned: so that in such cases
some part of the decision or some step in the reasoning on which it is based is found, on that
account, to be demonstrably wrong.

19 This statement suffices to exclude this case from the jurisprudence of Young v Bristol
Aeroplane Co Ltd [1944] KB 718. The complaint in the present case is not that the court
in the Thamesdown BC v Goonery case overlooked the Regulations; or failed to apply any
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authority in relation to them that bound it; but simply that it made an unwarranted
assumption about the meaning of the Regulations. Mr Cox rightly disclaimed any reliance
on the per incuriam rule.

Assumption without argument

20 Mr Cox relied, instead, on a slender line of authority for a proposition, applicable in all
courts, that a ratio or part thereof is not binding if it was assumed to be correct without the
benefit of argument to that effect. This proposition is accepted as correct by Cross & Harris,
Precedent in English Law, at p 164, but its authority and its precise terms need careful analysis.

The rule as to issues assumed without argument

33 We therefore conclude, not without some hesitation, that there is a principle stated in
general terms that a subsequent court is not bound by a proposition of law assumed by an
earlier court that was not the subject of argument before or consideration by that court.
Since there is no direct Court of Appeal authority to that general effect we should indicate
why we think the principle to be justified.

The ambit of the rule, and the present case

38 Like all exceptions to, and modifications of, the strict rule of precedent, this rule must
only be applied in the most obvious of cases, and limited with great care. The basis of it is
that the proposition in question must have been assumed, and not have been the subject
of decision. That condition will almost always only be fulfilled when the point has not been
expressly raised before the court and there has been no argument upon it: as Russell L] went
to some lengths in National Enterprises Ltd v Racal Communications Ltd to demonstrate
had occurred in the previous case Davies Middleton & Davies Ltd v Cardiff Corpn 62 LGR
134. And there may of course be cases, perhaps many cases, where a point has not been the
subject of argument, but scrutiny of the judgment indicates that the court’s acceptance of
the point went beyond mere assumption. Very little is likely to be required to draw that lat-
ter conclusion: because a later court will start from the position, encouraged by judicial
comity, that its predecessor did indeed address all the matters essential for its decision.

Judicial precedent and the Privy Council

Under the rules of judicial precedent, the House of Lords binds all the lower courts in the
United Kingdom. The Privy Council predominantly hears appeals from the Channel Islands
and some former Commonwealth countries. Its decisions are merely persuasive for lower
courts in the United Kingdom, but they are not binding. In the criminal law context, the
Court of Appeal has recently been reluctant to respect these well-established rules of
precedent. There is a partial defence of provocation to murder which reduces an offender’s
liability from murder to manslaughter. This defence is available where a defendant has been
put into a sudden and temporary rage due to provocation. There is a requirement in the
legislation that the defence should only be available if a reasonable person in the same
position as the defendant would have reacted in the same way. The problem is that in
practice a reasonable person might never react by killing another person, however seriously
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they are provoked. The defence would therefore almost never succeed if this test was
strictly applied. Instead, the House of Lords in the case of R v Smith (Morgan) (2001) took
the view that, in applying this test, a reasonable person could be given all the character-
istics of the actual defendant. So if the defendant was a schizophrenic suffering from severe
depression, the court could ask whether a reasonable person suffering from schizophrenia
and depression would have reacted in this way to the provocation. The Privy Council,
however, disagreed in a later case, Attorney-General for Jersey v Holley (2005), and stated
that this was a misinterpretation of the legislation. The Court of Appeal technically under the
rules of precedent should be bound by the House of Lords’ judgment of Smith (Morgan)
but in its recent case of R v James and Karimi (2006) the Court of Appeal has applied the
Privy Council judgment of Holley.

Attorney-General for Jersey v Holley (2005), Privy Council

Lord Nicholls of Birkenhead

1 This appeal from the Court of Appeal of Jersey calls for examination of the law relating
to provocation as a defence or, more precisely, as a partial defence to a charge of murder.
Jersey law on this subject is the same as English law. In July 2000 the House of Lords con-
sidered the ingredients of this defence in the Morgan Smith case (R v Smith (Morgan)
[2001] 1 AC 146). The decision of the House in that case is in direct conflict with the
decision of their Lordships’ board in Luc Thiet Thuan v The Queen [1997] AC 131. And
the reasoning of the majority in the Morgan Smith case is not easy to reconcile with the
reasoning of the House of Lords in R v Camplin [1978] AC 705 or R v Morhall [1996] AC
90. This appeal, being heard by an enlarged board of nine members, is concerned to resolve
this conflict and clarify definitively the present state of English law, and hence Jersey law,
on this important subject.

The legal issue

The two views

17 Against this background their Lordships turn to consider the point where the substan-
tial difference in judicial views has emerged. Exceptional excitability or pugnacity is one
thing. But what if the defendant is suffering from serious mental abnormality, as in the
Morgan Smith case where the defendant suffered from severe clinical depression? Is he,
for the purposes of the defence of provocation, to be judged by the standard of a person
having ordinary powers of self-control?

18 The view of the minority in the case of Morgan Smith is that he is. The standard is a
constant, objective standard in all cases. The jury should assess the gravity of the provoca-
tion to the defendant. In that respect, as when considering the subjective ingredient of
provocation (did the defendant lose his self-control?), the jury must take the defendant as
they find him, ‘warts and all’, as Lord Millett observed. But having assessed the gravity of
the provocation to the defendant, the standard of self-control by which his conduct is to be
evaluated for the purpose of the defence of provocation is the external standard of a person
having and exercising ordinary powers of self-control. That is the standard the jury should



Chapter 1 Case law

apply when considering whether or not the provocation should be regarded as sufficient to
bring about the defendant’s response to it: see Lord Millett, at p 211.

19 This view accords with the approach applied by their Lordships’ board in Luc Thiet
Thuan v The Queen [1997] AC 131, an appeal from Hong Kong. On a trial for murder the
defendant relied on the defences of diminished responsibility and provocation. Medical
evidence showed the defendant suffered from brain damage and was prone to respond to
minor provocation by losing his self-control and acting explosively. The trial judge directed
the jury that this medical evidence was not relevant on the defence of provocation. The jury
rejected both defences. The correctness of the judge’s direction on provocation was the issue
on the appeal. The board, Lord Steyn dissenting, upheld the judge’s direction. Lord Goff
of Chieveley noted that mental infirmity of the defendant, if itself the subject of taunts
by the deceased, may be taken into account as going to the gravity of the provocation. He
continued, at p 146:

But this is a far cry from the defendant’s submission that the mental infirmity of a defendant
impairing his power of self-control should as such be attributed to the reasonable man for the
purposes of the objective test.

20 The majority view expressed in the Morgan Smith case [2001] 1 AC 146 rejects this
approach. According to this view, the standard of self-control required by the common law
and by the statute is not the constant standard of a person having and exercising ordinary
self-control. The required standard is more flexible. The jury should apply the standard of
control to be expected of the particular individual. The jury must ask themselves whether
the defendant ‘exercised the degree of self-control to be expected of someone in his situation’
(emphasis added): see Lord Slynn of Hadley, at p 155. Lord Hoffmann expressed the view,
at p 163, that the effect of the change in the law made by section 3 of the Homicide Act
1957 was that in future the jury ‘were to determine not merely whether the behaviour of
the accused complied with some legal standard but could determine for themselves what
the standard in the particular case should be.’
Lord Hoffmann continued, at p 173:

The law expects people to exercise control over their emotions. A tendency to violent rages
or childish tantrums is a defect in character rather than an excuse. The jury must think that
the circumstances were such as to make the loss of self-control sufficiently excusable to reduce
the gravity of the offence from murder to manslaughter. This is entirely a question for the
jury. In deciding what should count as a sufficient excuse, they have to apply what they con-
sider to be appropriate standards of behaviour; on the one hand making allowance for human
nature and the power of the emotions but, on the other hand, not allowing someone to rely
upon his own violent disposition.

21 Lord Clyde, at p 179, expressed the expected standard of self-control in these terms:

the standard of reasonableness in this context should refer to a person exercising the ordinary
power of self-control over his passions which someone in his position is able to exercise and is
expected by society to exercise. By position I mean to include all the characteristics which
the particular individual possesses and which may in the circumstances bear on his power of
control other than those influences which have been self-induced. (Emphasis added.)

22 This majority view, if their Lordships may respectfully say so, is one model which could
be adopted in framing a law relating to provocation. But their Lordships consider there is
one compelling, overriding reason why this view cannot be regarded as an accurate statement

11
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of English law. It is this. The law of homicide is a highly sensitive and highly controversial
area of the criminal law. In 1957 Parliament altered the common law relating to provoca-
tion and declared what the law on this subject should thenceforth be. In these circum-
stances it is not open to judges now to change (‘develop’) the common law and thereby
depart from the law as declared by Parliament. However much the contrary is asserted,
the majority view does represent a departure from the law as declared in section 3 of the
Homicide Act 1957. It involves a significant relaxation of the uniform, objective standard
adopted by Parliament. Under the statute the sufficiency of the provocation (‘whether the
provocation was enough to make a reasonable man do as [the defendant] did’) is to be
judged by one standard, not a standard which varies from defendant to defendant. Whether
the provocative act or words and the defendant’s response met the ‘ordinary person’ standard
prescribed by the statute is the question the jury must consider, not the altogether looser
question of whether, having regard to all the circumstances, the jury consider the loss of
self-control was sufficiently excusable. The statute does not leave each jury free to set what-
ever standard they consider appropriate in the circumstances by which to judge whether
the defendant’s conduct is ‘excusable’.

23 On this short ground their Lordships, respectfully but firmly, consider the majority view
expressed in the Morgan Smith case is erroneous.

R v James and Karimi (2006), Court of Appeal

Lord Phillips CJ

1 These two appeals have been heard together because each turns on the true interpreta-
tion of section 3 of the Homicide Act 1957 (‘section 3’). The court has sat five strong because
they raise a novel and important question of the law relating to precedent. Should this court
accept that the decision of the Privy Council in Attorney-General for Jersey v Holley
[2005] UKPC 23; [2005] 2 AC 580 has effectively overruled the decision of the House of
Lords in R v Smith (Morgan) [2001] 1 AC 146?

23 The procedure adopted and the comments of members of the Board in Attorney-
General for Jersey v Holley [2005] AC 580 suggest that a decision must have been taken by
those responsible for the constitution of the Board in Holley’s case to depart from the posi-
tion stated in the above passages and to use the appeal as a vehicle for reconsidering the
decision of the House of Lords in R v Smith (Morgan) [2007] 1 AC 146, not just as repres-
enting the law of Jersey but as representing the law of England. A decision was taken that
the Board hearing the appeal to the Privy Council should consist of nine of the twelve
Lords of Appeal in Ordinary. Those sitting were Lord Bingham of Cornhill, the senior Law
Lord, Lord Nicholls of Birkenhead, Lord Hoffmann, Lord Hope of Craighead, Lord Scott
of Foscote, Lord Rodger of Earlsferry, Lord Walker of Gestingthorpe, Baroness Hale of
Richmond and Lord Carswell. Counsel for the defendant is reported [2005] 2 AC 580, 585
as submitting that ‘the Privy Council should not determine whether a decision of the House
of Lords is wrongly decided’. It seems to us that a decision had already been taken that this
was precisely what the Board should do.

24 In the event the Board divided six/three. The majority concluded that Morgan Smith
had been wrongly decided and that the majority in Luc Thiet Thuan v The Queen [1997]
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AC 131 had accurately stated the law. The dissentients were Lord Bingham, Lord Hoffmann
and Lord Carswell. Lord Nicholls began the advice of the majority as follows [2005] 2 AC
580, para 1:

1. This appeal from the Court of Appeal of Jersey calls for examination of the law relating to
provocation as a defence or, more precisely, as a partial defence to a charge of murder. Jersey
law on this subject is the same as English law. In July 2000 the House of Lords considered the
ingredients of this defence in the Morgan Smith case (R v Smith (Morgan) [2001] 1 AC 146).
The decision of the House in that case is in direct conflict with the decision of their Lordships’
board in Luc Thiet Thuan v The Queen [1997] AC 131. And the reasoning of the majority in
the Morgan Smith case is not easy to reconcile with the reasoning of the House of Lords in
R v Camplin [1978] AC 705 or R v Morhall [1996] AC 90. This appeal, being heard by an
enlarged board of nine members, is concerned to resolve this conflict and clarify definitively
the present state of English law, and hence Jersey law, on this important subject.

25 Atthe end of their dissenting opinion, Lord Bingham and Lord Hoffmann added the fol-
lowing comment at para 68:

We must however accept that the effect of the majority decision is as stated in paragraph 1 of
the majority judgment.

26 It seems to us that this can only mean that they accepted that the decision of the
majority clarified definitively the present state of English law. Lord Carswell, who gave
an individual dissenting opinion, stated at para 69, that he fully agreed with the reasons
given and the conclusions reached in the dissenting opinion of Lord Bingham and Lord
Hoffmann. Our understanding is that Lord Carswell’s agreement extended to Lord Bingham
and Lord Hoffmann's acceptance that the decision of the majority clarified definitively the
present state of English law.

Practical considerations

39 Thus far the nine Lords of Appeal in Ordinary, who set out in Holley’s case to ‘clarify
definitively’ this difficult area of English criminal law, appear to have succeeded. The
decision of the majority has been taken to be the law on three occasions by this court and,
as we understand the position, is being followed in directions to juries in England and
Wales. If these appeals, or any other raising the same issue, reach the House of Lords, the
result would seem to be a foregone conclusion. Half of the Law Lords were party to the
majority decision in Holley. Three more in that case accepted that the majority decision
represented a definitive statement of English law on the issue in question. The choice of
those to sit on the appeal might raise some nice questions, but we cannot conceive that,
whatever the precise composition of the Committee, it would do other than rule that the
majority decision in Holley represented the law of England. In effect, in the long term at
least, Holley has overruled Morgan Smith.

40 If we accept what Professor Ashworth describes as ‘the purist strain of argument’ and
allow these appeals, our decision, until reversed by the House of Lords as it surely will be,
will have to be followed by judges directing juries in trials around the country. Sir Allan
was right to refer to this as reducing the law to a game of ping-pong. We do not wish to
produce such a result. If we are not to do so, however, two questions must be faced: (i) how
do we justify disregarding very well established rules of precedent? and (ii) what principles

13
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do we put in place of those that we are disregarding? The two questions are obviously
interrelated.

41 As to the first question, it is not this court, but the Lords of Appeal in Ordinary who have
altered the established approach to precedent. There are possible constitutional issues in
postulating that a Board of the Privy Council, however numerous or distinguished, is in
a position on an appeal from Jersey to displace and replace a decision of the Appellate
Committee on an issue of English law. Our principles in relation to precedent are, however,
common law principles. Putting on one side the position of the European Court of Justice,
the Lords of Appeal in Ordinary have never hitherto accepted that any other tribunal could
overrule a decision of the Appellate Committee. Uniquely a majority of the Law Lords
have on this occasion decided that they could do so and have done so in their capacity as
members of the Judicial Committee of the Privy Council. We do not consider that it is for
this court to rule that it was beyond their powers to alter the common law rules of preced-
ent in this way.

42 The rule that this court must always follow a decision of the House of Lords and, indeed,
one of its own decisions rather than a decision of the Privy Council is one that was estab-
lished at a time when no tribunal other than the House of Lords itself could rule that a
previous decision of the House of Lords was no longer good law. Once one postulates that
there are circumstances in which a decision of the Judicial Committee of the Privy Council
can take precedence over a decision of the House of Lords, it seems to us that this court
must be bound in those circumstances to prefer the decision of the Privy Council to the
prior decision of the House of Lords. That, so it seems to us, is the position that has been
reached in the case of these appeals.

43 What are the exceptional features in this case which justify our preferring the decision
in Holley to that in Morgan Smith? We identify the following:

(i) All nine of the Lords of Appeal in Ordinary sitting in Holley agreed in the course of their
judgments that the result reached by the majority clarified definitively English law on the
issue in question.

(ii) The majority in Holley constituted half the Appellate Committee of the House of Lords.
We do not know whether there would have been agreement that the result was definitive
had the members of the Board divided five/four.

(iii) In the circumstances, the result of any appeal on the issue to the House of Lords is a
foregone conclusion.

44 We doubt whether this court will often, if ever again, be presented with the circum-
stances that we have described above. It is those circumstances which we consider justify
the course that we have decided to take, and our decision should not be taken as a licence
to decline to follow a decision of the House of Lords in any other circumstances.

45 For the reasons that we have given, we approach the individual appeals on the premise
that the relevant principle of law is to be found in the majority decision of the Privy
Council in Attorney-General for Jersey v Holley [2005] 2 AC 580 and not the majority
decision of the House of Lords in R v Smith (Morgan) [2001] 1 AC 146. We turn now to the
individual appeals.
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How do judges really decide cases?

Sometimes when the judges hear a case they can point to an earlier court case or a piece
of legislation which clearly provides the legal answer to the litigation. However, sometimes
there is no clear precedent and the judges have more difficulty in determining how the
case should be decided. One such case is that of Re A (Children) [2001]. The case con-
cerned the legality of an operation to separate conjoined twins, Jodie and Mary. They each
had their own vital organs, arms and legs. The weaker twin, Mary, had a poorly developed
brain, an abnormal heart and virtually no lung tissue. She had only survived birth because
a common artery enabled her sister to circulate oxygenated blood for both of them. An
operation to separate the twins required the cutting of that common artery. Mary would
die within minutes because her lungs and heart were not sufficient to pump blood through
her body. The doctors believed that Jodie had between a 94 and 99% chance of surviving
the separation, would have only limited disabilities and would be able to lead a relatively
normal life. If the doctors waited until Mary died naturally and then carried out an emer-
gency separation operation, Jodie would only have a 36% chance of survival. If no opera-
tion was performed, they were both likely to die within three to six months because Jodie's
heart would eventually fail.

The question to be determined by the Court of Appeal was whether the operation could
lawfully be carried out and, in particular, whether the doctors would be committing the
offence of murder against Mary, who would be killed by the operation. The Court of
Appeal concluded that the operation could be lawfully carried out.

Re A (Children) [2001], Court of Appeal
Ward LJ

| Introduction to the case of the Siamese twins

In the past decade an increasing number of cases have come before the courts where the
decision whether or not to permit or to refuse medical treatment can be a matter of life and
death for the patient. I have been involved in a number of them. They are always anxious
decisions to make but they are invariably eventually made with the conviction that there is
only one right answer and that the court has given it.

In this case the right answer is not at all as easy to find. I freely confess to having found
it truly difficult to decide — difficult because of the scale of the tragedy for the parents and
the twins, difficult for the seemingly irreconcilable conflicts of moral and ethical values and
difficult because the search for settled legal principle has been especially arduous and con-
ducted under real pressure of time.

The problems we have faced have gripped the public interest and the case has received
intense coverage in the media. Everyone seems to have a view of the proper outcome. I am
very well aware of the inevitability that our answer will be applauded by some but that
as many will be offended by it. Many will vociferously assert their own moral, ethical or
religious values. Some will agree with Justice Scalia who said in the Supreme Court of the
United States of America in Cruzan v Director, Missouri Department of Health (1990)
110 S. Ct. 2841, 2859:
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The point at which life becomes ‘worthless’, and the point at which the means necessary to
preserve it become ‘extraordinary’ or ‘inappropriate’, are neither set forth in the constitution
nor known to the nine Justices of this Court any better than they are known to nine people
picked at random from the Kansas City telephone directory. . . .

It is, however, important to stress the obvious. This court is a court of law, not of morals,
and our task has been to find, and our duty is then to apply the relevant principles of law
to the situation before us — a situation which is quite unique.. . .

Exceptionally we allowed the Archbishop of Westminster and the Pro-Life Alliance to
make written submissions to us. We are grateful for them. We are also very grateful for the
very considerable research undertaken by the Bar and by the solicitors and for the powerful
submissions counsel have advanced which have swayed me one way and another and left
me at the conclusion of the argument in need of time, unfortunately not enough time, to
read, to reflect, to decide and then to write . . .

Il The facts in more detail

16 The Grounds of Appeal

The parents have appealed on the grounds that the learned judge erred in holding that the
operation was (i) in Mary’s best interest, (ii) that it was in Jodie’s best interest, and (iii) that
in any event it would be legal. The appeal has accordingly ranged quite widely over many
aspects of the interaction between the relevant principles of medical law, family law, criminal
law and fundamental human rights . . .

IV Family law

9.3 The weight to be given to these parents’ wishes

In their natural repugnance at the idea of killing Mary they fail to recognise their con-
flicting duty to save Jodie and they seem to exculpate themselves from, or at least fail fully
to face up to the consequence of the failure to separate the twins, namely death for Jodie.
In my judgment, parents who are placed on the horns of such a terrible dilemma simply
have to choose the lesser of their inevitable loss. If a family at the gates of a concentration
camp were told they might free one of their children but if no choice were made both would
die, compassionate parents with equal love for their twins would elect to save the stronger
and see the weak one destined for death pass through the gates.

This is a terribly cruel decision to force upon the parents. It is a choice no loving parent
would ever want to make. It gives me no satisfaction to have disagreed with their views of
what is right for their family and to have expressed myself in terms they will feel are harshly
and unfairly critical of them. I am sorry about that. It may be no great comfort to them to
know that in fact my heart bleeds for them. But if, as the law says I must, it is I who must
now make the decision, then whatever the parents’ grief, I must strike a balance between
the twins and do what is best for them.

10 How is the balance to be struck?
The analytical problem is to determine what may, and what may not, be placed in each
scale and what weight is then to be given to each of the factors in the scales.
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(i) The universality of the right to life demands that the right to life be treated as equal. The
intrinsic value of their human life is equal. So the right of each goes into the scales and the
scales remain in balance.

(ii) The question which the court has to answer is whether or not the proposed treatment,
the operation to separate, is in the best interests of the twins. That enables me to consider
and place in the scales of each twin the worthwhileness of the treatment. That is a quite
different exercise from the proscribed (because it offends the sanctity of life principle) con-
sideration of the worth of one life compared with the other. When considering the worth-
whileness of the treatment, it is legitimate to have regard to the actual condition of each
twin and hence the actual balance sheet of advantage and disadvantage which flows from
the performance or the non-performance of the proposed treatment. Here it is legitimate,
as John Keown demonstrates, and as the cases show, to bear in mind the actual quality of
life each child enjoys and may be able to enjoy. In summary, the operation will give Jodie
the prospects of a normal expectation of relatively normal life. The operation will shorten
Mary’s life but she remains doomed for death. Mary has a full claim to the dignity of inde-
pendence which is her human entitlement. In the words of the Rabbinical scholars involved
in the 1977 case in Philadelphia (see George J Annas (1987) 17 Hastings Center Report 27),
Mary is ‘designated for death’ because her capacity to live her life is fatally compromised.
The prospect of a full life for Jodie is counterbalanced by an acceleration of certain death
for Mary. That balance is heavily in Jodie’s favour.

(iii) I repeat that the balancing exercise I have just conducted is not a balancing of the
Quality of Life in the sense that I value the potential of one human life above another. I have
already indicated that the value of each life in the eyes of God and in the eyes of law is equal.
Remember Lord Mustill’s observation in Airedale NHS Trust v Bland [1993] AC 789.

(iv) In this unique case it is, in my judgment, impossible not to put in the scales of each child
the manner in which they are individually able to exercise their right to life. Mary may have
a right to life, but she has little right to be alive. She is alive because and only because, to put
it bluntly, but nonetheless accurately, she sucks the lifeblood of Jodie and she sucks the lifeblood
out of Jodie. She will survive only so long as Jodie survives. Jodie will not survive long because
constitutionally she will not be able to cope. Mary’s parasitic living will be the cause of
Jodie’s ceasing to live. If Jodie could speak, she would surely protest, ‘Stop it, Mary, you're killing
me’. Mary would have no answer to that. Into my scales of fairness and justice between the
children goes the fact that nobody but the doctors can help Jodie. Mary is beyond help.

Hence I am in no doubt at all that the scales come down heavily in Jodie’s favour. The
best interests of the twins is to give the chance of life to the child whose actual bodily con-
dition is capable of accepting the chance to her advantage even if that has to be at the cost
of the sacrifice of the life which is so unnaturally supported. I am wholly satisfied that the
least detrimental choice, balancing the interests of Mary against Jodie and Jodie against
Mary, is to permit the operation to be performed.

V Criminal law

7.7 Offending the sanctity of life principle
... [One] reason why the right of choice should be given to the doctors is that the proposed
operation would not in any event offend the sanctity of life principle. That principle may
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be expressed in different ways but they all amount to the same thing. Some might say that
it demands that each life is to be protected from unjust attack. Some might say as the joint
statement by the Anglican and Roman Catholic bishops did in the aftermath of the Airdale
NHS Trust v Bland judgment [1993] AC 789 that because human life is a gift from God to
be preserved and cherished, the deliberate taking of human life is prohibited except in self-
defence or the legitimate defence of others. The Archbishop defines it in terms that human
life is sacred, that is inviolable, so that one should never aim to cause an innocent person’s
death by act or omission. [ have added the emphases. The reality here — harsh as it is to state
it, and unnatural as it is that it should be happening - is that Mary is killing Jodie. That is
the effect of the incontrovertible medical evidence and it is common ground in the case.
Mary uses Jodie’s heart and lungs to receive and use Jodie’s oxygenated blood. This will
cause Jodie’s heart to fail and cause Jodie’s death as surely as a slow drip of poison. How can
it be just that Jodie should be required to tolerate that state of affairs? One does not need
to label Mary with the American terminology which would paint her to be ‘an unjust
aggressor’, which I feel is wholly inappropriate language for the sad and helpless position
in which Mary finds herself. I have no difficulty in agreeing that this unique happening
cannot be said to be unlawful. But it does not have to be unlawful. The six year boy indis-
criminately shooting all and sundry in the school playground is not acting unlawfully for
he is too young for his acts to be so classified. But is he ‘innocent’ within the moral mean-
ing of that word as used by the Archbishop? I am not qualified to answer that moral ques-
tion because, despite an assertion or was it an aspersion? by a member of the Bar in a letter
to The Times that we, the judges, are proclaiming some moral superiority in this case, I for
my part would defer any opinion as to a child’s innocence to the Archbishop for that is his
territory. If I had to hazard a guess, I would venture the tentative view that the child is not
morally innocent. What I am, however, competent to say is that in law killing that six year
old boy in self-defence of others would be fully justified and the killing would not be unlaw-
ful. I can see no difference in essence between that resort to legitimate self-defence and the
doctors coming to Jodie’s defence and removing the threat of fatal harm to her presented
by Mary’s draining her life-blood. The availability of such a plea of quasi self-defence,
modified to meet the quite exceptional circumstances nature has inflicted on the twins,
makes intervention by the doctors lawful.

Robert Walker LJ
I will summarise my conclusions as to the applicable principles as simply as I can.

(i) The feelings of the twins’ parents are entitled to great respect, especially so far as they are
based on religious convictions. But as the matter has been referred to the court the court
cannot escape the responsibility of deciding the matter to the best of its judgment as to the
twins’ best interests.

(ii) The judge erred in law in equating the proposed surgical operation with the discon-
tinuance of medical treatment (as by disconnecting a heart-lung machine). Therefore the
Court of Appeal must form its own view.

(iii) Mary has a right to life, under the common law of England (based as it is on Judeo-
Christian foundations) and under the European Convention on Human Rights. It would
be unlawful to kill Mary intentionally, that is to undertake an operation with the primary
purpose of killing her.
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(iv) But Jodie also has a right to life.

(v) Every human being’s right to life carries with it, as an intrinsic part of it, rights of
bodily integrity and autonomy - the right to have one’s own body whole and intact and
(on reaching an age of understanding) to take decisions about one’s own body.

(vi) By a rare and tragic mischance, Mary and Jodie have both been deprived of the bodily
integrity and autonomy which is their natural right. There is a strong presumption that an
operation to separate them would be in the best interests of each of them.

(vii) In this case the purpose of the operation would be to separate the twins and so give
Jodie a reasonably good prospect of a long and reasonably normal life. Mary’s death would
not be the purpose of the operation, although it would be its inevitable consequence. The
operation would give her, even in death, bodily integrity as a human being. She would die,
not because she was intentionally killed, but because her own body cannot sustain her life.

(viii) Continued life, whether long or short, would hold nothing for Mary except possible
pain and discomfort, if indeed she can feel anything at all.

(ix) The proposed operation would therefore be in the best interests of each of the twins.
The decision does not require the court to value one life above another.

(x) The proposed operation would not be unlawful. It would involve the positive act of
invasive surgery and Mary’s death would be foreseen as an inevitable consequence of an
operation which is intended, and is necessary, to save Jodie’s life. But Mary’s death would
not be the purpose or intention of the surgery, and she would die because tragically her
body, on its own, is not and never has been viable.

I would therefore dismiss this appeal.

19



Statute law

Introduction

This chapter looks at:
e government plans to modernise Parliament;

e the role of the House of Lords in the light of litigation
challenging the legality of the Hunting Act 2004 outlawing
certain forms of hunting; and

e moves to improve post-legislative scrutiny.
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Modernising Parliament

Parliament is intended to deliver a democratic and representative government for the
United Kingdom, but politicians have been concerned that the British public is losing
interest and trust in Parliament. The consultation paper ‘The Governance of Britain’ (2007),
therefore, is looking at ways to modernise Parliament so that the pubilc can see that it has
been chosen by them to work for them.

The Governance of Britain (2007)

CHAPTER 3 RE-INVIGORATING OUR DEMOCRACY

122 Parliament stands at the apex of the political system, the supreme legislative body of
the United Kingdom. It is a major symbol of what it means to be British. Looking beyond
Parliament, it is vital that our institutions more widely are legitimate, trusted, and responsive
to the people they serve.

123 As has been discussed throughout this paper, action is needed across the breadth of the
political system to promote and restore trust in politics and in our political institutions:
Parliament is at the core of this effort. Low levels of public confidence, concentrated power
in the executive and the growth of alternative centres of political power mean that further
reforms are required to help Parliament reassert itself and establish a clearer identity.

124 The way to overcome these fundamental challenges is to strengthen Parliament and
renew its accountability.

125 The devolution settlement across the United Kingdom reflects the Government’s wish
to ensure that decision-making is done at the right level: whether national, regional or in
the local community. Britain is now more diverse than it has ever been. In some London
boroughs there are over 190 community languages spoken. Such diversity has had great
benefits for the UK, not just economically, but also culturally, with recent surveys showing
that foreign-born residents feel a strong attachment to this country. There is growing recog-
nition of the need to ensure that Britain remains a cohesive society, confident in its shared
identity and secure in the face of the challenges it faces both at home and abroad.

126 There has been increased disengagement from formal political processes in recent
years. This is particularly marked among young people: only 37% of 18-24 year olds
voted in the 2005 general election. The UK is also experiencing low levels of public trust in
politics and politicians. It is therefore a priority to introduce measures to revive trust in
political decision-making and to facilitate popular engagement with political processes.

127 This chapter sets out a number of proposals to revitalise Parliament and increase its
accountability — by further reform of the House of Lords and by introducing measures for
facilitating popular engagement with the political process.

128 It also sets out proposals to re-invigorate our democracy by making sure that decisions
are made as close as possible to the people they will affect and are responsive to the needs
of local communities. The Government is committed to finding new ways for citizens and
communities to influence decisions, and the best ways to enable people to participate in the
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political process. Participation can take the form of voting, of course, but we must also
consider other ways in which individuals and groups can influence the decisions that affect
their lives. This might range from providing new ways for individuals to raise issues of
concern in their local area to supporting citizens who want to take a more direct role in the
running of local services.

Renewing the accountability of Parliament

House of Lords reform

129 In 1999 the Government enacted a historic and long overdue reform to Parliament’s
second chamber. The House of Lords Act 1999 provided for the removal of the sitting and
voting rights of the majority of hereditary peers and established a mechanism for retaining
90 hereditary peers through a process of election (75 elected by hereditary peers in their
party groups and 15 by the whole House. There are two other hereditary peers who are the
hereditary office holders, the Earl Marshal and the Lord Great Chamberlain).

130 These reforms were a fundamental step towards a more legitimate and assertive second
chamber which has scrutinised the work of the Government more effectively, thereby
improving British democracy overall.

131 The Government remains committed to further reform of the House of Lords, to
increase its legitimacy, to make it more representative and ensure that it is effective in the
face of the challenges of this century.

132 In May 2006 the Government supported the establishment of a Joint Committee to
examine the conventions governing the relationship between the two Houses of
Parliament. The Committee’s report, published in November 2006, provides clarity on those
conventions and is an invaluable baseline for the debate on the future of the House of
Lords.

133 Over the past year, the Secretary of State for Justice and Lord Chancellor, in his previ-
ous role as Leader of the House of Commons, has been chairing cross-party talks on House
of Lords reform. These talks have been successful in building up a significant degree of
consensus on a range of issues, which was reflected in the White Paper on Lords reform of
February 2007 and which provided the foundations for the free votes held in Parliament on
the future composition of the House of Lords in March 2007.

134 Following the Joint Committee’s report, the Government undertook to look further at
whether the current conventions would ensure the desired relationship in a differently con-
stituted House, once the free votes had been held.

135 The Government believes, as many reports on House of Lords reform have advocated,
that the current relationship between the two Houses of Parliament is the right one, however
the second chamber is composed. It accepts, however, that this relationship may well need
to be more explicitly defined than now if the balance of power between the two chambers
is to survive major reform of the second chamber.

136 On 7 March 2007 the House of Commons, in its free votes, came out in favour by a
large majority of a wholly elected House of Lords. The Commons also supported a reformed
second chamber based on an 80% elected, 20% appointed composition but rejected the other
hybrid options. The Government welcomes the results of the free vote and is committed to
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enacting the will of the Commons. The Conservative and Liberal Democrat parties are also
committed, in their 2005 manifestos, to a substantially elected House of Lords.

137 The Secretary of State for Justice and Lord Chancellor will continue to lead cross-party
discussions with a view to bringing forward a comprehensive package to complete House
of Lords reform. The Government will develop reforms for a substantially or wholly elected
second chamber and will explore how the existing powers of the chamber should apply to
the reformed chamber.

138 As part of this package, the Government is committed to removing the anomaly of the
remaining hereditary peers. This will be in line with the wishes of the House of Commons,
which voted by a majority of 280 to remove the hereditary peers in the free votes in March
2007.

Westminster and devolution

141 Parliament at Westminster remains at the heart of our system of governance. There can
be no doubt that the creation of the United Kingdom Parliament through the Acts of Union
was an essential precondition for Britain’s economic, social and democratic development,
and for Britain's rise as a world power. It was also one of the important factors in the growth
of a British way of life based on active citizenship, a volunteering spirit and a strong civic
society.

142 Links between the nations of the Union have been forged over centuries of intermar-
riage, friendship and migration. All parts of the UK have made an enormous contribution
over the years to our economy and our culture. The Union represents our values and gives
them expression to the world. Our constituent nations have retained their separate identity,
but at the same time have drawn from and influenced each other.

143 Devolution does not cede ultimate sovereignty. The decisions Parliament takes have
consequences for all the people of our nation. The great strength of our constitution is its
effectiveness. It can accommodate difference and rough edges in support of wider goals of
national unity, affiliation to the institutions of the state and the service of those institutions
to the public.

144 Different laws and special legislation for Scotland did not begin in 1999. Indeed, it was
a fundamental part of the early 18" century settlement, which led to and was enshrined
in the Act of Union 1707, that the separate and distinct institutions of Scotland - its legal
system, criminal and civil law, its church, its education system and much else — would
continue to be respected. So for nearly three centuries — until 1999 - there was separate
legislation for Scotland, and separate executive decisions affecting Scotland. The difference
was that these were made by the Westminster Parliament, often without controversy, but
sometimes, as with the introduction of the poll tax in Scotland in 1989, in highly con-
troversial circumstances. The separate expenditure decisions were made by a single Minister,
the Secretary of State for Scotland.

The Green paper ‘Governance of Britain’ (2007) is published on the internet at:
www.official-documents.gov.uk/document/cm71/7170/7170.pdf
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The role of the House of Lords

The Hunting Act 2004 was a highly controversial piece of legislation which outlawed
certain forms of hunting. People living in the countryside who wished to continue hunting
came together in the Countryside Alliance and challenged the legality of this statute. The
Hunting Act was passed relying on procedures laid down in the Parliament Act 1949, under
which the approval of the House of Lords is not required. The 1949 Act had itself been
passed relying on procedures laid down in the Parliament Act 1911, which had also
restricted the role of the House of Lords in the passing of legislation. The applicants in the
case contended that the 1949 Act had been passed illegally because changes to the 1911
Act could not be made by relying on the very procedures contained in the 1911 Act. If the
1949 Act was unlawful then the Hunting Act which was passed using the procedures laid
down in that Act was also unlawful. The case was heard by the House of Lords in R (Jackson
and Others) v Attorney-General (2005).

R (Jackson and Others) v Attorney-General (2005), House
of Lords

Lord Brown of Eaton-Under-Heywood
My Lords,

180 These proceedings attack the Hunting Act 2004. Odd as it may seem, however, whatever
views we hold upon the merits or demerits of hunting, or of the legislation which now bans
it, are quite immaterial. Instead the challenge is directed to the parliamentary procedure
used to enact the ban, a procedure which invoked the Parliament Act 1949 (the 1949 Act).
Put shortly, this attack upon the Hunting Act stands or falls entirely upon the validity of
the 1949 Act and that in turn depends upon whether it was lawful to force that Act through
Parliament by the use of the Parliament Act 1911 (the 1911 Act). The precise terms of
section 2(1) of the 1911 Act are central to this dispute. Rather, however, than set them out
yet again, I shall take them as read.

181 To many it will seem remarkable that your Lordships should now be asked, 56 years
after the passage of the 1949 Act, to declare it invalid. At first blush, indeed, given that the
1949 Act is an Act of Parliament, it is somewhat surprising that the courts should be exam-
ining its validity at all. It was passed (as were two other Acts of Parliament before it) ‘in
accordance with the provisions of the Parliament Act 1911 and by the authority of the
same’ such being the words of enactment expressly provided for by section 4(1) of the 1911
Act. It became an Act of Parliament precisely in the circumstances and upon the fulfilment
of the conditions provided for by section 2(1) of the 1911 Act. And when as a Bill it was
presented to His Majesty for assent, it had endorsed on it, as section 2(2) of the 1911 Act
required, the certificate of the Speaker of the House of Commons signed by him that
the provisions of section 2 had been duly complied with, section 3 of the Act expressly
providing that:

Any certificate of the Speaker of the House of Commons given under this Act shall be con-
clusive for all purposes, and shall not be questioned in any court of law.
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182 Yet these considerations notwithstanding, the Attorney-General accepts, as he has
throughout this litigation, that the courts are properly seised of this challenge to the 1949
Act, and that the attack upon its validity is in no way foreclosed either by the endorsement
upon it of the Speaker’s certificate of compliance with the 1911 Act, or by the long passage
of time since its enactment, or by its subsequent invocation by both main political parties
to enact other legislation too. Your Lordships must, therefore, cast aside any initial inhibi-
tions about entering upon this unusual challenge. There is no need here for judicial
reticence. Rather your Lordships must examine the challenge for all the world as if the
1949 Act had only recently received the Royal Assent.

183 The effect of the 1949 Act, as several of your Lordships have already made clear, was
to amend the terms of the 1911 Act itself. Its sole purpose, indeed, was to weaken the con-
ditions controlling the use of the 1911 Act. This it did by reducing from three sessions to
two, and from two years to one, the period by which the House of Lords was thereafter able
to delay the enactment of legislation promoted by the House of Commons. The side note
to section 2(1) of the 1911 Act, as enacted, described its original purpose as the ‘Restriction
of the powers of the House of Lords as to Bills . . .. The 1949 Act restricted those powers still
further. That is the long and the short of it.

184 Was that something which the House of Commons was entitled to achieve by use of
the 1911 Act itself? Was it, in other words, open to the House of Commons to use the 1911
Act (itself of course enacted with the consent of the House of Lords) to overcome the sub-
sequent refusal by the House of Lords in 1949 to consent to the proposed further restriction
of their powers? That is the core question raised in these proceedings. A related question too
arises: what, if any, limitations are there upon the use of the 1911 Act to effect constitu-
tional change?

185 The appellants’ objection to the use of the 1911 Act to force through the 1949 Act
is an obvious one. Put simply it is this. Here were the two main constituent elements
of Parliament, the House of Commons and the House of Lords (the third, the Monarch,
playing only a formal role in the legislative process) agreeing in 1911 to the specific con-
ditions under which the House of Commons would thereafter be able to enact its legislative
programme without the consent of the House of Lords. How could it then be right, thirty-
eight years later, for the House of Commons, without the Lords’ consent, to use the 1911
Act procedure to alter those very conditions, making it easier still for future House of
Lords’ objections to be overridden? The 1911 Act must be regarded as a ‘concordat’ or ‘new
constitutional settlement’ (two of the terms coined by the Court of Appeal below), a con-
sensual arrangement which could not then be changed at the instance of one party only.
And not merely is the point an obvious one; so too are its attractions. To do as the
House of Commons did in 1949 must strike many as quite simply unfair, akin to reneging
on a deal.

186 How, then, do the appellants give juridical expression to this central objection to the
1949 Act? It is their main submission in these proceedings that powers conferred on a body
by an enabling Act may not be enlarged or modified by that body unless there are express
words authorising such enlargement or modification. True it is, they must acknowledge,
section 2(1) of the 1911 Act refers on its face to ‘any Public Bill’. But, submits Sir Sydney
Kentridge QC, that is not enough: express words were needed to permit the House of
Commons to extend its powers still further. Sometimes (if rarely) legislation contains a
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Henry VIII clause, a power conferred on a delegate body to amend the enabling Act itself.
But no such clause is to be found in the 1911 Act and without it that Act could not be
amended save with the consent of both Houses of Parliament. The 1911 Act settled the
conditions under which in future the House of Commons would be able to override the
House of Lords’ rejection of its Bills. Those conditions having been agreed, they could not
thereafter be altered save with the further consent of the House of Lords.

187 Persuasive though I confess to having initially found this argument, I have finally
reached the view that it must fail. Its central plank, the suggested analogy with delegated
powers, I now think to be unsustainable. The 1911 Act was not like a statute by which
Parliament as the sovereign legislative body confers, say, regulation-making powers upon a
Minister, powers plainly then incapable of enlargement without a Henry VIII clause. The
1911 Act in truth conferred no further legislative powers upon the House of Commons.
Rather it redefined the sovereign parliament’s legislative process by providing in certain
circumstances for main legislation without the need for the House of Lords’ consent. Nor
was the situation brought about by this re-definition of the legislative process analogous
to the establishment of colonial legislatures by an imperial Parliament the source of
much of the case law put before us. An imperial Parliament conferring powers on a colonial
legislature cannot realistically be equated to the House of Lords, under threat in 1911 that
enough new Liberal peers would be created to secure the future enactment of the govern-
ment’s Bills, agreeing instead to a weakening of its powers of veto. The Commonwealth
cases were in truth addressed to a very different political reality. The appellants’ main argu-
ment must fail.

188 There was, however, as I understood it, a second string to the appellants’ bow, Sir
Sydney’s argument that in any event, even if his principal argument as to the need for
express words fails, Parliament cannot have intended the expression ‘any Public Bill’ to be
understood to encompass even proposed amendments to the 1911 Act itself so that the
expression must be understood as to that extent qualified.

189 In support of this argument the appellants point to certain extreme possibilities open
to the House of Commons if the Attorney-General’s arguments be right. Provided only that
the 1911 Act procedure was used to achieve it, the House of Commons could have forced
through in two years (and, if the 1949 Act is valid, can now force through in one) whole-
sale amendments to the conditions governing that Act’s further use. For example, the Act
could be amended to allow all future Bills to be treated just like money Bills and forced
through within one month: see section 1 of the 1911 Act. Or, indeed, notwithstanding
that ‘a Bill containing any provision to extend the maximum duration of Parliament
beyond five years’ is on its face excluded from the scope of section 2, that exclusion itself
could be removed by amendment and the Act’s procedure then be used afresh to extend
Parliament’s life.

190 Whilst, therefore, literally construed, the 1911 Act would have permitted its use to
amend the very conditions to which that use had been made subject, the court could and
should instead construe the phrase ‘any Public Bill’ restrictively so as to guard against such
politically unreasonable consequences.

191 It appears to have been this argument which found most favour with the Court of
Appeal. But it was not, of course, accepted in full: the Court of Appeal was not prepared to
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construe the expression ‘any Public Bill’ in the 1911 Act sufficiently restrictively to preclude
any dilution whatever of the conditions governing the Act’s future use. Rather the court held
that modest amendments could be forced through but not fundamental ones. Concluding,
however, that the 1949 Act had effected only a modest amendment to the 1911 Act, the
appellants’ case still failed.

192 It is this argument, of course, which raises the related question mentioned in para 184
above: what, if any, limitations are there upon the use to which the 1911 Act can be put to
effect constitutional change? The ultimate logic of the Attorney-General’s argument is that
there are no such limitations. Sir Sydney, for his part, however, must contend that the 1911
Act procedure is certainly not available to abolish the House of Lords: for that would be to
destroy the constitutional settlement embodied in the 1911 Act no less completely than any
amendment, however fundamental, to the specified conditions governing its use.

193 It is not difficult to understand why the Court of Appeal reached the conclusion it did
as to the kind of changes achievable by use of the 1911 Act. And it is easy to understand
too why each side rejects that conclusion: Sir Sydney because his argument needs to suc-
ceed in full measure; the Attorney-General because the Court of Appeal’s judgment now
casts real doubt over what use can be made of the 1911 Act to effect significant constitu-
tional change in future.

194 In common, I think, with all your Lordships, I would reject the Court of Appeal’s
approach as unwarranted in law and unworkable in practice. But in common too, I think,
with the majority of your Lordships I am not prepared to give such a ruling as would sanc-
tion in advance the use of the 1911 Act for all purposes, for example to abolish the House
of Lords (rather than, say, alter its constitution or method of selection) or to prolong the
life of Parliament, two of the extreme ends to which theoretically this procedure could be
put. Although, as I have said, the strict logic of the respondent’s position suggests that
the express bar on the House of Commons alone extending the life of Parliament could be
overcome by a two-stage use of the 1911 Act procedure, the Attorney-General acknow-
ledged in argument that the contrary view might have to be preferred. Let us hope that
these issues will never be put to the test. But if they are, they will certainly deserve fuller
argument than time has allowed on the present appeal.

195 One thing, however, remains certain. There is no proper basis on which a qualification
to the wide words ‘any Public Bill’ could be implied into section 2 of the 1911 Act to bar
its use to achieve the particular amendments effected by the 1949 Act. It is unnecessary
to resort to Hansard to conclude that both Houses of Parliament must inevitably have
recognised in 1911 the real possibility that that Act’s procedure would thereafter be used
to amend itself. I too, therefore, would dismiss this appeal.

The judgment R (Jackson and Others) v Attorney-General (2005) is available on
Parliament’s website at:

www.parliament.the-stationery-office.co.uk/pa/ld200506/Idjudgmt/
jd051013/jack-1.htm
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Post-legislative scrutiny

In 2006 the Law Commission published a paper recommending that a formal process of
post-legislative scrutiny should be introduced which would check how the legislation that
has been enacted by Parliament is working in practice. This recommendation has been
accepted by the Government in its report ‘Post-legislative Scrutiny — The Government's
Approach’ (2008). The process of post-legislative scrutiny would normally be carried out on
selected statutes by committees of the House of Commons.

Post-Legislative Scrutiny — The Government’s Approach

The government’s overall approach to post-legislative scrutiny

6 The Commission noted that ‘No-one . . . has registered an objection to the proposition
that there should be more post-legislative scrutiny’, but also identified some important
factors which need to be taken into account in any system which is established. The need
for flexibility — avoiding a ‘one-size-fits-all’ approach — was noted, and the Commission con-
cluded there was no ‘merit in proposing blanket scrutiny of all measures’.

7 The Government agrees with this overall approach. There are clear benefits in selective
post-legislative scrutiny of Acts. Such scrutiny will help to improve the legislation itself, not
only after it has been reviewed - if this leads to amendment - but also when it is being
first formulated since the knowledge that it will be subject to some form of review after
enactment should help to focus preparatory work more clearly. It will also allow lessons to
be learned, both where problems are identified but also where things have gone well.

8 At the same time, it is important that any system must be proportionate to need. Any sys-
tem must therefore:

® concentrate on appropriate Acts, not waste resources attempting detailed reviews of every
Act;

e® avoid re-running what are basically policy debates already conducted during passage of
the Act;

o reflect the specific circumstances of each Act (eg associated secondary legislation or
surrounding policy environment);

® be complementary to the scrutiny which can already take place, in particular through
existing Commons select committee activity.

9 The Government therefore considers that the basis for a new process for post-legislative
scrutiny should be for the Commons committees themselves, on the basis of a Memorandum
on appropriate Acts submitted by the relevant Government department, and published as
a Command paper, to decide whether to conduct further post-legislative scrutiny of the Act
in question. In some cases (though not ordinarily if the Commons Committee has decided
to conduct a review) it might be appropriate for a different parliamentary body — whether
Lords or Commons or Joint — to conduct further scrutiny. In this way, all Acts would receive
a measure of post-legislative scrutiny within Government and would be specifically considered
for scrutiny within Parliament. Some, on a considered and targeted basis, would then go on
to receive more in-depth scrutiny. This would reflect the approach proposed earlier by the
Lords Constitution Committee.
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10 The Commission’s proposed model seeks to combine in a complementary fashion internal
departmental scrutiny with parliamentary scrutiny, with the central power of initiative for
parliamentary scrutiny itself balanced between the Commons departmental committees
and other elements within Parliament. The Government broadly endorses this approach
but considers that greater clarity is necessary in the way the prime role of the Commons
committees should be recognised. Much of the activity of Commons committees, even if
not overtly labelled in that way, in practice involves examination of the effectiveness of
existing primary legislation. It would be undesirable for that work to be subject to duplica-
tion or conflicting work from other committees.

11 The Government considers that its proposal will be a valuable and proportionate
approach towards achieving the objective of better post-legislative scrutiny. This approach
is set out in more detail in the Government’s response to the individual Law Commission
recommendations, as appended. In practice, given the lengths of time involved in the pas-
sage of new legislation and the lead times involved for the preparation of the Memoranda
envisaged in these proposals, the operation of the proposed system and its effectiveness will
have to be kept under continuous review. If the kind of Memorandum for parliamentary
scrutiny which is proposed involves a disproportionate workload in their production, or if
they do not prove to be the kind of document which Parliament finds helpful, then it would
be appropriate to consider alternative approaches.

Paper 7320) is available at:

g The report 'Post-Legislative Scrutiny — The Government's Approach’ (Command
www.official-documents.gov.uk/document/cm73/7320/7320.pdf
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Introduction

This chapter looks at:

e cases illustrating the different rules of statutory
interpretation: the literal rule, the golden rule and the
mischief rule;

e the purposive approach to statutory interpretation and the
limits to this approach;

e when the courts will make direct reference to Hansard
(the official record of parliamentary proceedings); and

e the impact of the Human Rights Act 1998 on statutory
interpretation.



Chapter 3 Statutory interpretation

The literal rule

When faced with a piece of legislation, the courts are required to interpret its meaning so
that they can apply it to the facts of the case before them. The courts have developed a
range of rules of interpretation to assist them. When the literal rule is applied the words in
a statute are given their ordinary and natural meaning, in an effort to respect the will of
Parliament. The literal rule was applied in the case of Fisher v Bell (1960).

Fisher v Bell (1960), Divisional Court

On December 14, 1959, an information was preferred by Chief Inspector, George Fisher, of
the Bristol Constabulary, against James Charles Bell, the defendant, alleging that the defend-
ant, on October 26, 1959, at his premises in The Arcade, Broadmead, Bristol, unlawfully
did offer for sale a knife which had a blade which opened automatically by hand pressure
applied to a device attached to the handle of the knife (commonly referred to as a ‘flick
knife’) contrary to section 1 of the Restriction of Offensive Weapons Act, 1959.

Lord Parker CJ

The sole question is whether the exhibition of that knife in the window with the ticket con-
stituted an offer for sale within the statute. I confess that I think most lay people and,
indeed, I myself when I first read the papers, would be inclined to the view that to say that
if a knife was displayed in a window like that with a price attached to it was not offering it
for sale was just nonsense. In ordinary language it is there inviting people to buy it, and it
is for sale; but any statute must of course be looked at in the light of the general law of the
country. Parliament in its wisdom in passing an Act must be taken to know the general law.
It is perfectly clear that according to the ordinary law of contract the display of an article
with a price on it in a shop window is merely an invitation to treat. It is in no sense an offer
for sale the acceptance of which constitutes a contract. That is clearly the general law of the
country. Not only is that so, but it is to be observed that in many statutes and orders which
prohibit selling and offering for sale of goods it is very common when it is so desired to
insert the words ‘offering or exposing for sale’, ‘exposing for sale’ being clearly words which
would cover the display of goods in a shop window. Not only that, but it appears that under
several statutes — we have been referred in particular to the Prices of Goods Act, 1939, and
the Goods and Services (Price Control) Act, 1941 — Parliament, when it desires to enlarge
the ordinary meaning of those words, includes a definition section enlarging the ordinary
meaning of ‘offer for sale’ to cover other matters including, be it observed, exposure of goods
for sale with the price attached.

In those circumstances I am driven to the conclusion, though I confess reluctantly, that
no offence was here committed. At first sight it sounds absurd that knives of this sort
cannot be manufactured, sold, hired, lent, or given, but apparently they can be displayed
in shop windows; but even if this — and I am by no means saying it is — is a casus omissus
it is not for this court to supply the omission. I am mindful of the strong words of Lord
Simonds in Magor and St Mellons Rural District Council v Newport Corporation [1952]
AC 1809. In that case one of the Lords Justices in the Court of Appeal ([1950] 2 All ER 1226,
1236) had, in effect, said that the court having discovered the supposed intention of
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Parliament must proceed to fill in the gaps — what the Legislature has not written the court
must write — and in answer to that contention Lord Simonds in his speech said ([1952] AC
189, 191): ‘It appears to me to be a naked usurpation of the legislative function under the
thin disguise of interpretation.’

Approaching this matter apart from authority, I find it quite impossible to say that an
exhibition of goods in a shop window is itself an offer for sale. We were, however, referred
to several cases, one of which is Keating v Horwood (1926) 28 Cox CC 198, a decision of
this court. There, a baker’s van was being driven on its rounds. There was bread in it that
had been ordered and bread in it that was for sale, and it was found that that bread was
under weight contrary to the Sale of Food Order, 1921. That order was an order of the sort
to which I have referred already which prohibited the offering or exposing for sale. In giv-
ing his judgment, Lord Hewart CJ said this [at p 201]: “The question is whether on the facts
there were, (1) an offering, and (2) an exposure, for sale. In my opinion, there were both.’
Avory ] said [at p 201]: ‘I agree and have nothing to add.” Shearman ], however, said [at
p 201]: ‘I am of the same opinion. I am quite clear that this bread was exposed for sale, but
have had some doubt whether it can be said to have been offered for sale until a particular
loaf was tendered to a particular customer.” There are three matters to observe on that case.
The first is that the order plainly contained the words ‘expose for sale’, and on any view
there was an exposing for sale. Therefore the question whether there was an offer for
sale was unnecessary for decision. Secondly, the principles of general contract law were
never referred to, and thirdly, albeit all part of the second ground, the respondent was not
represented and there was in fact no argument. I cannot take that as an authority for the
proposition that the display here in a shop window was an offer for sale . . .

Accordingly, I have come to the conclusion in this case that the justices were right, and
this appeal must be dismissed.

The golden rule

Under the golden rule for statutory interpretation, where the literal rule gives an absurd
result, which Parliament could not have intended, the judge can substitute a reasonable
meaning in the light of the statute as a whole. The case of Adler v George (1964) is a classic
example of the courts applying the golden rule.

Adler v George (1964), Queen’s Bench Division

Lord Parker CJ

This is an appeal by way of case stated from a decision of justices for the county of Norfolk
sitting at Downham Market who convicted the defendant of an offence contrary to section
3 of the Official Secrets Act, 1920, in that, in the vicinity of a prohibited place, namely,
Marham Royal Air Force station, he obstructed a member of Her Majesty’s Forces engaged
in security duty in relation to the said prohibited place.

Section 3 provides that: ‘No person in the vicinity of any prohibited place shall obstruct,
knowingly mislead or otherwise interfere with or impede, the chief officer or a superintendent
or other officer of police, or any member of His Majesty’s forces engaged on guard, sentry,
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patrol, or other similar duty in relation to the prohibited place, and, if any person acts in
contravention of, or fails to comply with, this provision, he shall be guilty of a mis-
demeanour.” In the present case the defendant had obtained access to - it matters not
how - and was on the Air Force station on May 11, 1963, and there and then, it was found,
he obstructed a member of Her Majesty’s Royal Air Force.

The sole point here, and a point ably argued by the defendant, is that if he was on the
station he could not be in the vicinity of the station, and it is only an offence under this
section to obstruct a member of Her Majesty’s Forces while he is in the vicinity of the sta-
tion. The defendant has referred to the natural meaning of ‘vicinity’, which I take to be,
quite generally, the state of being near in space, and he says that it is inapt to and does not
cover being in fact on the station as in the present case.

I am quite satisfied that this is a case where no violence is done to the language by read-
ing the words ‘in the vicinity of’ as meaning ‘in or in the vicinity of’. Here is a section in
an Act of Parliament designed to prevent interference with members of Her Majesty’s forces,
among others, who are engaged on guard, sentry, patrol or other similar duty in relation to
a prohibited place such as this station. It would be extraordinary, I venture to think it would
be absurd, if an indictable offence was thereby created when the obstruction took place out-
side the precincts of the station, albeit in the vicinity, and no offence at all was created if
the obstruction occurred on the station itself. It is to be observed that if the defendant is
right, the only offence committed by him in obstructing such a member of the Air Force
would be an offence contrary to section 193 of the Air Force Act, 1955, which creates a sum-
mary offence, the maximum sentence for which is three months, whereas section 3 of the
Official Secrets Act, 1920, is, as one would expect, dealing with an offence which can be
tried on indictment and for which, under section 8, the maximum sentence of imprison-
ment is one of two years. There may be, of course, many contexts in which ‘vicinity’ must
be confined to its literal meaning of ‘being near in space’ but under this section, I am quite
clear that the context demands that the words should be construed in the way I have said.
I would dismiss this appeal.

The mischief rule

The mischief rule for interpreting statutes was laid down in Heydon’s case in the 16%
century and requires judges to consider three factors:

1 what the law was before the statute was passed;
2 what problem (or mischief) the statute was trying to remedy;
3 what remedy Parliament was trying to provide.

Below is an example of the mischief rule being applied by the courts.

Smith v Hughes (1960), High Court

Police officers preferred two informations against Marie Theresa Smith and four informations
against Christine Tolan alleging that on various dates, they, being common prostitutes,
did solicit in a street for the purpose of prostitution contrary to section 1(1) of the Street
Offences Act, 1959.
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The magistrate found the following facts in relation to the first information against
Smith. The defendant was a common prostitute who lived at No. 39 Curzon Street, London,
..., and used the premises for the purposes of prostitution. On November 4, 1959, between
8.50 p.m. and 9.05 p.m. the defendant solicited men passing in the street, for the purposes
of prostitution, from a first-floor balcony of No. 39 Curzon Street (the balcony being some
8-10 feet above street level). The defendant’s method of soliciting the men was (i) to attract
their attention to her by tapping on the balcony railing with some metal object and by
hissing at them as they passed in the street beneath her and (ii) having so attracted their
attention, to talk with them and invite them to come inside the premises with such words
as “Would you like to come up here a little while?’ at the same time as she indicated the
correct door of the premises.

It was contended on behalf of the defendant, inter alia, that the balcony was not ‘in a
street’ within the meaning of section 1(1) of the Street Offences Act, 1959, and that accord-
ingly no offence had been committed.

Lord Parker CJ

These are six appeals by way of case stated by one of the stipendiary magistrates sitting at
Bow Street, before whom informations were preferred by police officers against the defend-
ants, in each case that she ‘being a common prostitute, did solicit in a street for the purpose
of prostitution, contrary to section 1(1) of the Street Offences Act, 1959’. The magistrate in
each case found that the defendant was a common prostitute, that she had solicited and
that the solicitation was in a street, and in each case fined the defendant.

The facts, to all intents and purposes, raise the same point in each case; there are minute
differences. The defendants in each case were not themselves physically in the street but
were in a house adjoining the street. In one case the defendant was on a balcony and she
attracted the attention of men in the street by tapping and calling down to them. In other
cases the defendants were in ground-floor windows, either closed or half open, and in
another case in a first-floor window.

The sole question here is whether in those circumstances each defendant was soliciting
in a street or public place. The words of section 1(1) of the Act of 1959 are in this form: ‘It
shall be an offence for a common prostitute to loiter or solicit in a street or public place for
the purpose of prostitution.” Observe that it does not say there specifically that the person
who is doing the soliciting must be in the street. Equally, it does not say that it is enough
if the person who receives the solicitation or to whom it is addressed is in the street. For
my part, I approach the matter by considering what is the mischief aimed at by this Act.
Everybody knows that this was an Act intended to clean up the streets, to enable people to
walk along the streets without being molested or solicited by common prostitutes. Viewed
in that way, it can matter little whether the prostitute is soliciting while in the street or is
standing in a doorway or on a balcony, or at a window, or whether the window is shut or
open or half open; in each case her solicitation is projected to and addressed to somebody
walking in the street. For my part, I am content to base my decision on that ground and
that ground alone. I think the magistrate came to a correct conclusion in each case, and that
these appeals should be dismissed.
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The purposive approach

Historically, the preferred approach to statutory interpretation was to look for a statutes’
literal meaning. However, over the last three decades, the courts have accepted that the
literal approach can be unsatisfactory. Instead, the judges have been increasingly influenced
by the European approach to statutory interpretation which focuses on giving effect to the
purpose of the legislation. In Regina v Secretary of State for Health ex parte Quintavalle
(on behalf of Pro-Life Alliance) (2003) the House of Lords expressly used a purposive
approach to statutory interpretation in order to interpret the Human Fertilisation and
Embryology Act 1990. This Act had been passed in response to medical developments in
fertility treatment. In July 1978 the first child was born using in vitro fertilisation techniques
(where the egg is fertilised outside the mother's womb). This prompted considerable
ethical and scientific debate as to the social, ethical and legal implications of these scientific
developments. In 1982 a Committee of Inquiry was established under the chairmanship of
Dame Mary Warnock and in the light of its report the 1990 Act was passed. This Act aimed
to regulate and outlaw certain practices involving the use of human embryos. However, at
the time that the Act was passed embryos could only be created by a process of fertilisa-
tion with sperm. After the Act was passed a new scientific process was developed known
as cell nuclear replacement (CNR). Under this process an embryo can be created without
fertilising an egg but by removing the nucleus from one egg and replacing it with another
nucleus. This process was used in the cloning process to create the famous Dolly the sheep.

In the Quintavalle case of 2003, the appellant, acting on behalf of the pressure group
Pro-Life, argued before the House of Lords that because CNR was a new process it was not
covered by the 1990 Act and therefore the Human Fertilisation and Embryology Authority
did not have the authority under the Act to licence research involving CNR. It pointed out
that in s. 1 of the Act an embryo regulated by the Act is defined as ‘a live human embryo
where fertilisation is complete’ and that CNR does not involve a process of fertilisation.
This argument was rejected by the House of Lords which applied a purposive approach to
interpreting the 1990 Act.

R v Secretary of State for Health ex parte Quintavalle (on
behalf of Pro-Life Alliance) (2003), House of Lords

Lord Bingham
My Lords,

1 The issues in this appeal are whether live human embryos created by cell nuclear replace-
ment (CNR) fall outside the regulatory scope of the Human Fertilisation and Embryology
Act 1990 and whether licensing the creation of such embryos is prohibited by section
3(3)(d) of that Act.

The approach to interpretation

8 The basic task of the court is to ascertain and give effect to the true meaning of what
Parliament has said in the enactment to be construed. But that is not to say that attention
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should be confined and a literal interpretation given to the particular provisions which
give rise to difficulty. Such an approach not only encourages immense prolixity in drafting,
since the draftsman will feel obliged to provide expressly for every contingency which may
possibly arise. It may also (under the banner of loyalty to the will of Parliament) lead to the
frustration of that will, because undue concentration on the minutiae of the enactment
may lead the court to neglect the purpose which Parliament intended to achieve when
it enacted the statute. Every statute other than a pure consolidating statute is, after all,
enacted to make some change, or address some problem, or remove some blemish, or effect
some improvement in the national life. The court’s task, within the permissible bounds of
interpretation, is to give effect to Parliament’s purpose. So the controversial provisions
should be read in the context of the statute as a whole, and the statute as a whole should
be read in the historical context of the situation which led to its enactment.

9 There is, I think, no inconsistency between the rule that statutory language retains the
meaning it had when Parliament used it and the rule that a statute is always speaking.
If Parliament, however long ago, passed an Act applicable to dogs, it could not properly be
interpreted to apply to cats; but it could properly be held to apply to animals which were
not regarded as dogs when the Act was passed but are so regarded now.

10 ... More pertinent is the guidance given by the late Lord Wilberforce in his dissenting
opinion in Royal College of Nursing of the United Kingdom v Department of Health
and Social Security [1981] AC 800. The case concerned the Abortion Act 1967 and the
issue which divided the House was whether nurses could lawfully take part in a termination
procedure not known when the Act was passed. At p 822 Lord Wilberforce said:

In interpreting an Act of Parliament it is proper, and indeed necessary, to have regard to
the state of affairs existing, and known by Parliament to be existing, at the time. It is a fair
presumption that Parliament’s policy or intention is directed to that state of affairs. Leaving
aside cases of omission by inadvertence, this being not such a case, when a new state of affairs,
or a fresh set of facts bearing on policy, comes into existence, the courts have to consider
whether they fall within the Parliamentary intention. They may be held to do so, if they fall
within the same genus of facts as those to which the expressed policy has been formulated.
They may also be held to do so if there can be detected a clear purpose in the legislation which
can only be fulfilled if the extension is made. How liberally these principles may be applied
must depend upon the nature of the enactment, and the strictness or otherwise of the words
in which it has been expressed. The courts should be less willing to extend expressed mean-
ings if it is clear that the Act in question was designed to be restrictive or circumscribed in its
operation rather than liberal or permissive. They will be much less willing to do so where the
subject matter is different in kind or dimension from that for which the legislation was passed.
In any event there is one course which the courts cannot take, under the law of this country;
they cannot fill gaps; they cannot by asking the question ‘What would Parliament have done
in this current case — not being one in contemplation - if the facts had been before it?’ attempt
themselves to supply the answer, if the answer is not to be found in the terms of the Act itself.

Both parties relied on this passage, which may now be treated as authoritative.

Section 1(1)(a)

14 It is against this background that one comes to interpret section 1(1)(a). At first reading
[the Pro-Life] construction has an obvious attraction: the Act is dealing with live human
embryos ‘where fertilisation is complete’, and the definition is a composite one including
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the last four words. But the Act is only directed to the creation of embryos in vitro, outside
the human body (section 1(2)). Can Parliament have been intending to distinguish between
live human embryos produced by fertilisation of a female egg and live human embryos pro-
duced without such fertilisation? The answer must certainly be negative, since Parliament
was unaware that the latter alternative was physically possible. This suggests that the four
words were not intended to form an integral part of the definition of embryo but were
directed to the time at which it should be treated as such ... The crucial point. .. is that
this was an Act passed for the protection of live human embryos created outside the human
body. The essential thrust of section 1(1)(a) was directed to such embryos, not to the manner
of their creation, which Parliament (entirely understandably on the then current state of
scientific knowledge) took for granted.

15 Bearing in mind the constitutional imperative that the courts stick to their interpretative
role and do not assume the mantle of legislators, however, I would not leave the matter there
but would seek to apply the guidance of Lord Wilberforce quoted above in paragraph 10:

(1) Does the creation of live human embryos by CNR fall within the same genus of facts
as those to which the expressed policy of Parliament has been formulated? In my opinion,
it plainly does. An embryo created by in vitro fertilisation and one created by CNR are very
similar organisms. The difference between them as organisms is that the CNR embryo, if
allowed to develop, will grow into a clone of the donor of the replacement nucleus which
the embryo produced by fertilisation will not. But this is a difference which plainly points
towards the need for regulation, not against it.

(2) Is the operation of the 1990 Act to be regarded as liberal and permissive in its operation
or restrictive and circumscribed? This is not an entirely simple question. The Act intended
to permit certain activities but to circumscribe the freedom to pursue them which had pre-
viously been enjoyed. Loyalty to the evident purpose of the Act would require regulation of
activities not distinguishable in any significant respect from those regulated by the Act,
unless the wording or policy of the Act shows that they should be prohibited.

(3) Is the embryo created by CNR different in kind or dimension from that for which the
Act was passed? Plainly not: as already pointed out, the organisms in question are, as organ-
isms, very similar.

While it is impermissible to ask what Parliament would have done if the facts had been before
it, there is one important question which may permissibly be asked: it is whether Parlia-
ment, faced with the taxing task of enacting a legislative solution to the difficult religious,
moral and scientific issues mentioned above, could rationally have intended to leave live
human embryos created by CNR outside the scope of regulation had it known of them as
a scientific possibility. There is only one possible answer to this question and it is negative.

19 For these reasons I would dismiss the appeal with costs.

Lord Steyn

Purposive interpretation

21 ... The pendulum has swung towards purposive methods of construction. This change
was not initiated by the teleological approach of European Community jurisprudence, and
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the influence of European legal culture generally, but it has been accelerated by European
ideas: see, however, a classic early statement of the purposive approach by Lord Blackburn
in River Wear Commissioners v Adamson (1877) 2 App Cas 743, 763. In any event, nowa-
days the shift towards purposive interpretation is not in doubt. The qualification is that the
degree of liberality permitted is influenced by the context, e.g. social welfare legislation and
tax statutes may have to be approached somewhat differently. For these slightly different
reasons I agree with the conclusion of the Court of Appeal that section 1(1) of the 1990 Act
must be construed in a purposive way.

The House of Lords’ judgment of Regina v Secretary of State for Health ex
parte Quintavalle (on behalf of Pro-Life Alliance) (2003) is available on
Parliament’'s website at:
www.publications.parliament.uk/pa/ld200203/Idjudgmt/jd030313/
quinta-1.htm

The limits of the purposive approach

In a more recent case involving the interpretation of the Human Fertilisation and
Embryology Act 1990 the House of Lords refused to take a purposive approach to inter-
preting the statute. In Quintavalle v Human Fertilisation and Embryology Authority
(2005) the case concerned an application to the Human Fertilisation and Embryology
Authority (HFEA) for permission to carry out tests on an embryo to determine whether, if
the embryo grew to be a child, that child would be able to provide human blood or tissue
that would enable its brother to survive a rare genetic disorder. Schedule 2 provides:

(1) A licence under this paragraph may authorise any of the following in the course of
providing treatment services—

(d) practices designed to secure that embryos are in a suitable condition to be placed in a
woman or to determine whether embryos are suitable for that purpose.

The critical question was whether tissue testing is a practice designed to determine whether
an embryo is ‘suitable’ for placing in a woman which is permissible under Schedule 2 of the
Act. In interpreting the word ‘suitable’ the House of Lords refused in this context to apply
a purposive interpretation but concluded that HFEA did have the power to issue the licence.

Quintavalle v Human Fertilisation and Embryology Authority
(2005), House of Lords

Lord Hoffmann

32 Lord Wilberforce’s remarks [in Royal College of Nursing of the United Kingdom v
Department of Health and Social Security (1981)] provided valuable assistance to the
House in R (Quintavalle) v Secretary of State for Health [2003] 2 AC 687. ... The House
followed Lord Wilberforce’s guidance in holding that there was a ‘clear purpose in the
legislation” which could ‘only be fulfilled if the extension [was] made’.
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33 But, like all guidance on construction, Lord Wilberforce’s remarks are more appropriate
to some cases than others. This is not a case in which one starts with the presumption that
Parliament’s intention was directed to the state of affairs existing at the time of the Act.
It obviously intended to regulate research and treatment which were not possible at the
time. Nor is it a case, like the first Quintavalle case, in which the statutory language needs
to be extended beyond the ‘expressed meaning’. The word ‘suitable’ is an empty vessel
which is filled with meaning by context and background. Nor is it helpful in this case to
ask whether some new state of affairs falls within ‘the same genus’ as those to which the
expressed policy has been formulated. That would beg the question because the dispute
is precisely over what the genus is. If ‘suitability’ has the meaning for which the authority
contends, then plainly PGD and HLA typing fall within it. If not, then not. Finally, Lord
Wilberforce’s recommendation of caution in the construction of statutes concerning
controversial subjects ‘involving moral and social judgments on which opinions strongly
differ’” would be very much to the point if everything which the Act did not forbid was
permitted. It has much less force when the question is whether or not the authority has
power to authorise it.

Lord Brown

43 The ethical questions raised by such a process are, it need hardly be stated, profound.
Should genetic testing be used to enable a choice to be made between a number of healthy
embryos, a choice based on the selection of certain preferred genetic characteristics? Is
it acceptable to follow a procedure resulting in the birth of a child designed to secure the
health of a sibling and necessarily therefore intended to donate tissue (including perhaps
bone marrow) to that sibling? Is this straying into the field of ‘designer babies’ or, as the
celebrated geneticist, Lord Winston, has put it, ‘treating the offspring to be born as a com-
modity?’ These are just some of the questions prompted by this litigation. But troubling
though such questions are, the arguments are certainly not all one way, as may be demon-
strated by the facts of this very case.

The House of Lords' judgment Quintavalle v Human Fertilisation and
Embryology Authority (2005) is available on Parliament’s website at:
www.publications.parliament.uk/pa/ld200405/Idjudgmt/jd050428/quint-1.htm
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Reference to Hansard

While Parliament passes legislation, the courts have to interpret the legislation when apply-
ing it to particular cases. Sometimes the courts can have difficulty in determining what
Parliament intended provisions of the legislation to mean. In the past the courts refused to
look at Parliamentary debates published in Hansard in order to determine this intention.
The House of Lords changed this position in the important case of Pepper v Hart [1993],
ruling that in limited circumstances the courts could refer to Hansard. The case concerned
the interpretation of the Finance Act 1976 in order to calculate how much tax some teachers
were required to pay.

Pepper v Hart [1993], House of Lords

Lord Browne-Wilkinson

The case was originally argued before your Lordships without reference to any Parliament-
ary proceedings. After the conclusion of the first hearing, it came to your Lordships’ atten-
tion that an examination of the proceedings in Parliament in 1976 which lead to the
enactment of sections 61 and 63 might give a clear indication which of the two rival
contentions represented the intention of Parliament in using the statutory words. Your
Lordships then invited the parties to consider whether they wished to present further
argument on the question whether it was appropriate for the House (under Practice
Statement (Judicial Precedent) (1966)) to depart from previous authority of this House
which forbids reference to such material in construing statutory provisions and, if so,
what guidance such material provided in deciding the present appeal. The taxpayers
indicated that they wished to present further argument on these points. The case was listed
for rehearing before a committee of seven members not all of whom sat on the original
committee . . .

My Lords, I have come to the conclusion that, as a matter of law, there are sound reasons
for making a limited modification to the existing rule (subject to strict safeguards) unless
there are constitutional or practical reasons which outweigh them. In my judgment, subject
to the questions of the privileges of the House of Commons, reference to Parliamentary
material should be permitted as an aid to the construction of legislation which is ambigu-
ous or obscure or the literal meaning of which leads to an absurdity. Even in such cases
references in court to Parliamentary material should only be permitted where such material
clearly discloses the mischief aimed at or the legislative intention lying behind the ambigu-
ous or obscure words. In the case of statements made in Parliament, as at present advised
I cannot foresee that any statement other than the statement of the Minister or other
promoter of the Bill is likely to meet these criteria. I accept Mr Lester’s submissions, but
my main reason for reaching this conclusion is based on principle. Statute law consists of
the words that Parliament has enacted. It is for the courts to construe those words and it is
the court’s duty in so doing to give effect to the intention of Parliament in using those
words. It is an inescapable fact that, despite all the care taken in passing legislation, some
statutory provisions when applied to the circumstances under consideration in any specific
case are found to be ambiguous. One of the reasons for such ambiguity is that the members
of the legislature in enacting the statutory provision may have been told what result those
words are intended to achieve. Faced with a given set of words which are capable of
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conveying that meaning it is not surprising if the words are accepted as having that meaning.
Parliament never intends to enact an ambiguity. Contrast with that the position of the courts.
The courts are faced simply with a set of words which are in fact capable of bearing two
meanings. The courts are ignorant of the underlying Parliamentary purpose. Unless some-
thing in other parts of the legislation discloses such purpose, the courts are forced to adopt
one of the two possible meanings using highly technical rules of construction. In many, I
suspect most, cases references to Parliamentary materials will not throw any light on the
matter. But in a few cases it may emerge that the very question was considered by Parliament
in passing the legislation. Why in such a case should the courts blind themselves to a clear
indication of what Parliament intended in using those words? The court cannot attach a
meaning to words which they cannot bear, but if the words are capable of bearing more than
one meaning why should not Parliament’s true intention be enforced rather than thwarted?

Restrictions on referring to Hansard

In Wilson v Secretary of State for Trade and Industry [2004] the House of Lords imposed
restrictions on when the courts could refer to Hansard. Only statements made by a Minister
or other promoter of legislation could be looked at by the court, other statements recorded
in Hansard had to be ignored. In that case a lawyer, Mr Sumption, was appointed to put
forward the concerns that Parliament had if Hansard was too readily relied upon, as this
could actually serve to subvert the will of Parliament as expressed in the legislation passed.

Wilson v First County Trust Ltd (No. 2) (2004), House of Lords

Lord Hope

114 The concern which [Mr Sumption] expressed was directed to the use of Hansard in this
case for the purpose of seeking to discover from debates in Parliament the reasons which
Parliament had for making the enactment. He said that this was quite different from seek-
ing to discover what words mean. It was one thing to refer to Hansard to ensure that legislation
was not misconstrued in favour of the executive. That use could be said to be in support of
the principle of Parliamentary sovereignty. It was another to refer to it in order to form a
view as to whether Parliament had given sufficient reasons for doing what it did and, if not,
whether the legislation was incompatible with Convention rights. To use Hansard in this
way was to use it for a purpose which was adverse to the intention of Parliament.

115 Mr Sumption put forward two objections to this use of Hansard on grounds of
principle. The first was that it involved examining the nature and quality of Parliament’s
reasoning in a case where there was no doubt about what Parliament had enacted. Where
it was used for the purpose explained in Pepper v Hart there was a threshold that had to
be satisfied - the test of ambiguity. Here there was no such threshold, as the suggestion
was that Hansard could be resorted to however clear were the provisions set out in the
enactment. The second was that its object was not to give effect to the will of Parliament
but to measure the sufficiency of reasons given for the legislation against standards derived
from the Convention. He said that this was contrary to Article 9 of the Bill of Rights. It
was not for the courts to consider whether speeches made during debates in Parliament had
put forward Convention-compliant reasons for supporting it.
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116 I think that there is much force in these criticisms of the approach which the Court
of Appeal took to this issue. But it would be going too far to say, as Mr Sumption did,
that there are no circumstances where use may be made of Hansard where the purpose
of doing so is to answer the question whether legislation is compatible with Convention
rights. The boundaries between the respective powers and functions of the courts and
of Parliament must, of course, be respected. It is no part of the court’s function to deter-
mine whether sufficient reasons were given by Parliament for passing the enactment. On
the other hand, it has to perform the tasks which have been given to it by Parliament.
Among those tasks is that to which section 4(1) refers. It has the task of determining, if the
issue is raised, whether a provision of primary legislation is compatible with a Conven-
tion right. It does not follow from recognition that there is an area of judgment within
which the judiciary will defer to the elected body on democratic grounds that the court
is absolutely disabled from forming its own view in these cases as to whether or not the
legislation is compatible. That question is ultimately for the court not for Parliament, as
Parliament itself has enacted. The harder that question is to answer, the more important it
is that the court is equipped with the information that it needs to perform its task.

117 This, then, is the justification for resorting to Hansard in cases where the question at
issue is not one of interpretation but whether the legislation is compatible. A cautious
approach is needed, and particular care must be taken not to stray beyond the search for
material that will simply inform the court into the forbidden territory of questioning the
proceedings in Parliament. To suggest, as the Court of Appeal did [2002] QB 74, 94, para 36,
that what was said in debate tends to confuse rather than illuminate would be to cross that
boundary. It is for Parliament alone to decide what reasons, if any, need to be given for the
legislation that it enacts. The quality or sufficiency of reasons given by the promoter of the
legislation is a matter for Parliament to determine, not the court.

118 But proceedings in Parliament are replete with information from a whole variety of
sources. It appears in a variety of forms also, all of which are made public. Ministers make
statements, members ask questions or propose amendments based on information which
they have obtained from their constituencies, answers are given to written questions, issues
are explored by select committees by examining witnesses and explanatory notes are pro-
vided with Bills to assist members in their consideration of it. Resort to information of this
kind may cast light on what Parliament’s aim was when it passed the provision which is in
question or it may not. If it does not this cannot, and must not, be a ground for criticism.
But if it does, the court would be unduly inhibited if it were to be disabled from obtaining
and using this information for the strictly limited purpose of considering whether legisla-
tion is compatible with Convention rights. This is an exercise which the European Court
may wish to perform in order to determine, for example, whether the aim of the contested
legislation was a legitimate one or whether an interference with the peaceful enjoyment of
possession was justified . .. It is an exercise which the domestic court too may perform
when it is carrying out the task under section 4(1) of the 1998 Act which has been entrusted
to it by Parliament.

Industry [2004] is available on Parliament’s website at:

g The House of Lords’ judgment Wilson v Secretary of State for Trade and
www.publications.parliament.uk/pa/ld200203/ldjudgmt/jd0307 10/will-1.htm
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Human Rights Act 1998 and statutory interpretation

The House of Lords has had to consider the impact of section 3 of the Human Rights Act
1998 when interpreting statutes. Section 3 provides that: ‘So far as it is possible to do so,
primary and subordinate legislation must be read and given effect in a way which is com-
patible with the Convention rights.” The case of Attorney-General's Reference No. 4 of
2002; Sheldrake v DPP (2004) involved two separate appeals which were considered
together because they raised the same legal issue. They were concerned with whether the
imposition of a legal burden on a defendant to prove that they had not committed an
offence breached the presumption of innocence protected in Article 6 of the European
Convention. The House of Lords concluded that the relevant legislation did not breach the
European Convention and in reaching this conclusion it considered its role in interpreting
statutes following the Human Rights Act 1998.

Attorney-General’s Reference No. 4 of 2002; Sheldrake v DPP
(2004), House of Lords

Lord Bingham
My Lords,

1 Sections 5(2) of the Road Traffic Act 1988 and 11(2) of the Terrorism Act 2000, con-
ventionally interpreted, impose a legal or persuasive burden on a defendant in criminal
proceedings to prove the matters respectively specified in those subsections if he is to be
exonerated from liability on the grounds there provided. That means that he must, to be
exonerated, establish those matters on the balance of probabilities. If he fails to discharge
that burden he will be convicted. In this appeal by the Director of Public Prosecutions
and this reference by the Attorney-General these reverse burdens (‘reverse’ because the
burden is placed on the defendant and not, as ordinarily in criminal proceedings, on the
prosecutor) are challenged as incompatible with the presumption of innocence guaranteed
by Article 6(2) of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (1953) (Cmd 8969). Thus the first question for consideration in
each case is whether the provision in question does, unjustifiably, infringe the presump-
tion of innocence. If it does the further question arises whether the provision can and
should be read down in accordance with the courts’ interpretative obligation under
section 3 of the Human Rights Act 1998 so as to impose an evidential and not a legal
burden on the defendant. An evidential burden is not a burden of proof. It is a burden
of raising, on the evidence in the case, an issue as to the matter in question fit for con-
sideration by the tribunal of fact. If an issue is properly raised, it is for the prosecutor
to prove, beyond reasonable doubt, that that ground of exoneration does not avail the
defendant.

7 Until the coming into force of the Human Rights Act 1998, the issue now before the
House could scarcely have arisen. The two statutory provisions which it is necessary to
consider are not obscure or ambiguous. They afford the defendant (Mr Sheldrake) and
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the acquitted person a ground of exoneration, but in each case the provision, interpreted
in accordance with the canons of construction ordinarily applied in the courts, would (as
already noted) be understood to impose on the defendant a legal burden to establish that
ground of exoneration on the balance of probabilities. Until October 2000 the courts would
have been bound to interpret the provisions conventionally. Even if minded to do so, they
could not have struck down or amended the provisions as repugnant to any statutory or
common law rule. Domestic law would have required effect to be given to them according
to their accepted meaning. Thus the crucial question is whether the European Convention
and the Strasbourg jurisprudence interpreting it have modified in any relevant respect our
domestic regime and, if so, to what extent.

The Convention and the Strasbourg jurisprudence

8 Article 6 of the Convention provides, so far as relevant:

1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an inde-
pendent and impartial tribunal established by law . . .

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

9 The right to a fair trial has long been recognised in England and Wales, although the
conditions necessary to achieve fairness have evolved, in some ways quite radically, over
the years, and continue to evolve. The presumption of innocence has also been recognised
since at latest the early 19" century, although (as shown by the preceding account of our
domestic law) the presumption has not been uniformly treated by Parliament as absolute
and unqualified. There can be no doubt that the underlying rationale of the presumption
in domestic law and in the Convention is an essentially simple one: that it is repugnant
to ordinary notions of fairness for a prosecutor to accuse a defendant of crime and for the
defendant to be then required to disprove the accusation on pain of conviction and punish-
ment if he fails to do so. The closer a legislative provision approaches to that situation, the
more objectionable it is likely to be. To ascertain the scope of the presumption under
the Convention, domestic courts must have regard to the Strasbourg case law. It has there
been repeatedly recognised that the presumption of innocence is one of the elements of
the fair criminal trial required by Article 6(1): see, for example, Bernard v France (2000)
30 EHRR 808, para 37.

21 From this body of authority certain principles may be derived. The overriding concern
is that a trial should be fair, and the presumption of innocence is a fundamental right
directed to that end. The Convention does not outlaw presumptions of fact or law but
requires that these should be kept within reasonable limits and should not be arbitrary.
It is open to states to define the constituent elements of a criminal offence, excluding
the requirement of mens rea. But the substance and effect of any presumption adverse to
a defendant must be examined, and must be reasonable. Relevant to any judgment on
reasonableness or proportionality will be the opportunity given to the defendant to rebut
the presumption, maintenance of the rights of the defence, flexibility in application of the
presumption, retention by the court of a power to assess the evidence, the importance
of what is at stake and the difficulty which a prosecutor may face in the absence of a pre-
sumption. Security concerns do not absolve member states from their duty to observe basic



Chapter 3 Statutory interpretation

standards of fairness. The justifiability of any infringement of the presumption of innocence
cannot be resolved by any rule of thumb, but on examination of all the facts and circum-
stances of the particular provision as applied in the particular case.

The House of Lord’s judgment Attorney-General's Reference No. 4 of 2002;
Sheldrake v DPP (2004) is available on Parliament’s website at:
www.publications.parliament.uk/pa/ld200304/Idjudgmt/jd041014/gen4-1.htm

Statutory interpretation and the Human Rights Act:
further analysis

The case of Ghaidan v Godin-Mendoza (2004) was concerned with the interpretation of
the Rent Act 1977 following the Human Rights Act 1998. The Rent Act 1977 creates pro-
tected tenancies which give tenants very favourable rights, including in practice low rents.
Under the legislation the protected tenancy passes on the death of the protected tenant
to the surviving spouse living in the house or the person living with the protected tenant
‘as his or her wife or husband’. Before the Human Rights Act 1998 was passed this was
interpreted by the House of Lords as not including homosexual relationships. In the Ghaidan
appeal, it was successfully argued that the 1977 Act had to be interpreted, following the
Human Rights Act 1998, in a way that did not discriminate against homosexuals.

Ghaidan v Godin-Mendoza (2004), House of Lords

Lord Nicholls of Birkenhead

4

I must first set out the relevant statutory provisions and then explain how the Human

Rights Act 1998 comes to be relevant in this case. Paragraphs 2 and 3 of Schedule 1 to the
Rent Act 1977 provide:

5

2(1) The surviving spouse (if any) of the original tenant, if residing in the dwelling-house
immediately before the death of the original tenant, shall after the death be the statutory tenant
if and so long as he or she occupies the dwelling-house as his or her residence.

(2) For the purposes of this paragraph, a person who was living with the original tenant as his
or her wife or husband shall be treated as the spouse of the original tenant.

3(1) Where paragraph 2 above does not apply, but a person who was a member of the
original tenant’s family was residing with him in the dwelling-house at the time of and for
the period of 2 years immediately before his death then, after his death, that person or if there
is more than one such person such one of them as may be decided by agreement, or in default
of agreement by the county court, shall be entitled to an assured tenancy of the dwelling-
house by succession.

On an ordinary reading of this language paragraph 2(2) draws a distinction between

the position of a heterosexual couple living together in a house as husband and wife and
a homosexual couple living together in a house. The survivor of a heterosexual couple may
become a statutory tenant by succession, the survivor of a homosexual couple cannot. That
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was decided in Fitzpatrick’s case. The survivor of a homosexual couple may, in competi-
tion with other members of the original tenant’s ‘family’, become entitled to an assured ten-
ancy under paragraph 3. But even if he does, as in the present case, this is less advantageous.
Notably, so far as the present case is concerned, the rent payable under an assured tenancy
is the contractual or market rent, which may be more than the fair rent payable under a
statutory tenancy, and an assured tenant may be evicted for non-payment of rent without
the court needing to be satisfied, as is essential in the case of a statutory tenancy, that it is
reasonable to make a possession order. In these and some other respects the succession
rights granted by the statute to the survivor of a homosexual couple in respect of the house
where he or she is living are less favourable than the succession rights granted to the sur-
vivor of a heterosexual couple.

6 Mr Godin-Mendoza’s claim is that this difference in treatment infringes Article 14 of the
European Convention on Human Rights read in conjunction with Article 8. Article 8 does
not require the state to provide security of tenure for members of a deceased tenant’s fam-
ily. Article 8 does not in terms give a right to be provided with a home: Chapman v United
Kingdom (2001) 33 EHRR 18, 427, para 99. It does not ‘guarantee the right to have one’s
housing problem solved by the authorities’: Marzari v Italy (1999) 28 EHRR CD 175, 179.
But if the state makes legislative provision it must not be discriminatory. The provision
must not draw a distinction on grounds such as sex or sexual orientation without good
reason. Unless justified, a distinction founded on such grounds infringes the Convention
right embodied in Article 14, as read with Article 8. Mr Godin-Mendoza submits that
the distinction drawn by paragraph 2 of Schedule 1 to the Rent Act 1977 is drawn on the
grounds of sexual orientation and that this difference in treatment lacks justification.

7 That is the first step in Mr Godin-Mendoza’s claim. That step would not, of itself, improve
Mr Godin-Mendoza’s status in his flat. The second step in his claim is to pray in aid
the court’s duty under section 3 of the Human Rights Act 1998 to read and give effect to
legislation in a way which is compliant with the Convention rights. Here, it is said, section 3
requires the court to read paragraph 2 so that it embraces couples living together in a close
and stable homosexual relationship as much as couples living together in a close and stable
heterosexual relationship. So read, paragraph 2 covers Mr Godin-Mendoza's position. Hence
he is entitled to a declaration that on the death of Mr Wallwyn-James he succeeded to a
statutory tenancy.

Section 3 of the Human Rights Act 1998

25 Iturn next to the question whether section 3 of the Human Rights Act 1998 requires the
court to depart from the interpretation of paragraph 2 enunciated in Fitzpatrick’s case.

26 Section 3 is a key section in the Human Rights Act 1998. It is one of the primary means
by which Convention rights are brought into the law of this country. Parliament has
decreed that all legislation, existing and future, shall be interpreted in a particular way. All
legislation must be read and given effect to in a way which is compatible with the Conven-
tion rights ‘so far as it is possible to do so’. This is the intention of Parliament, expressed in
section 3, and the courts must give effect to this intention.

27 Unfortunately, in making this provision for the interpretation of legislation, section 3
itself is not free from ambiguity. Section 3 is open to more than one interpretation. The
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difficulty lies in the word ‘possible’. Section 3(1), read in conjunction with section 3(2) and
section 4, makes one matter clear: Parliament expressly envisaged that not all legislation
would be capable of being made Convention-compliant by application of section 3.
Sometimes it would be possible, sometimes not. What is not clear is the test to be applied
in separating the sheep from the goats. What is the standard, or the criterion, by which
‘possibility’ is to be judged? A comprehensive answer to this question is proving elusive. The
courts, including your Lordships’ House, are still cautiously feeling their way forward as
experience in the application of section 3 gradually accumulates.

28 One tenable interpretation of the word ‘possible’ would be that section 3 is confined to
requiring courts to resolve ambiguities. Where the words under consideration fairly admit
of more than one meaning the Convention-compliant meaning is to prevail. Words should
be given the meaning which best accords with the Convention rights.

29 This interpretation of section 3 would give the section a comparatively narrow scope.
This is not the view which has prevailed. It is now generally accepted that the applica-
tion of section 3 does not depend upon the presence of ambiguity in the legislation being
interpreted. Even if, construed according to the ordinary principles of interpretation, the
meaning of the legislation admits of no doubt, section 3 may nonetheless require the
legislation to be given a different meaning. The decision of your Lordships’ House in R v A
(Complainant’s Sexual History) [2002] 1 AC 45 is an instance of this. The House read
words into section 41 of the Youth Justice and Criminal Evidence Act 1999 so as to make
that section compliant with an accused’s right to a fair trial under Article 6. The House did
so even though the statutory language was not ambiguous.

30 From this it follows that the interpretative obligation decreed by section 3 is of an
unusual and far-reaching character. Section 3 may require a court to depart from the unam-
biguous meaning the legislation would otherwise bear. In the ordinary course the interpre-
tation of legislation involves seeking the intention reasonably to be attributed to Parliament
in using the language in question. Section 3 may require the court to depart from this
legislative intention, that is, depart from the intention of the Parliament which enacted
the legislation. The question of difficulty is how far, and in what circumstances, section 3
requires a court to depart from the intention of the enacting Parliament. The answer to this
question depends upon the intention reasonably to be attributed to Parliament in enacting
section 3.

31 On this the first point to be considered is how far, when enacting section 3, Parliament
intended that the actual language of a statute, as distinct from the concept expressed in
that language, should be determinative. Since section 3 relates to the ‘interpretation’ of
legislation, it is natural to focus attention initially on the language used in the legislative
provision being considered. But once it is accepted that section 3 may require legislation
to bear a meaning which departs from the unambiguous meaning the legislation would
otherwise bear, it becomes impossible to suppose Parliament intended that the operation
of section 3 should depend critically upon the particular form of words adopted by the
parliamentary draftsman in the statutory provision under consideration. That would make
the application of section 3 something of a semantic lottery. If the draftsman chose to
express the concept being enacted in one form of words, section 3 would be available
to achieve Convention-compliance. If he chose a different form of words, section 3 would
be impotent.
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32 From this the conclusion which seems inescapable is that the mere fact the language
under consideration is inconsistent with a Convention-compliant meaning does not of
itself make a Convention-compliant interpretation under section 3 impossible. Section 3
enables language to be interpreted restrictively or expansively. But section 3 goes further
than this. It is also apt to require a court to read in words which change the meaning of
the enacted legislation, so as to make it Convention-compliant. In other words, the inten-
tion of Parliament in enacting section 3 was that, to an extent bounded only by what is
‘possible’, a court can modify the meaning, and hence the effect, of primary and secondary
legislation.

33 Parliament, however, cannot have intended that in the discharge of this extended inter-
pretative function the courts should adopt a meaning inconsistent with a fundamental
feature of legislation. That would be to cross the constitutional boundary section 3 seeks to
demarcate and preserve. Parliament has retained the right to enact legislation in terms
which are not Convention-compliant. The meaning imported by application of section 3
must be compatible with the underlying thrust of the legislation being construed. Words
implied must, in the phrase of my noble and learned friend Lord Rodger of Earlsferry, ‘go
with the grain of the legislation’. Nor can Parliament have intended that section 3 should
require courts to make decisions for which they are not equipped. There may be several
ways of making a provision Convention-compliant, and the choice may involve issues
calling for legislative deliberation.

34 Both these features were present in S (Children) (Care Order: Implementation of Care
Plan) Re [2002] 2 AC 291. There the proposed ‘starring system’ was inconsistent in an
important respect with the scheme of the Children Act 1989, and the proposed system had
far-reaching practical ramifications for local authorities. Again, in R (Anderson) v Secretary
of State for the Home Department [2003] 1 AC 837 section 29 of the Crime (Sentences)
Act 1997 could not be read in a Convention-compliant way without giving the section
a meaning inconsistent with an important feature expressed clearly in the legislation. In
Bellinger v Bellinger [2003] 2 AC 467 recognition of Mrs Bellinger as female for the pur-
poses of section 11(c) of the Matrimonial Causes Act 1973 would have had exceedingly wide
ramifications, raising issues ill-suited for determination by the courts or court procedures.

35 In some cases difficult problems may arise. No difficulty arises in the present case.
Paragraph 2 of Schedule 1 to the Rent Act 1977 is unambiguous. But the social policy under-
lying the 1988 extension of security of tenure under paragraph 2 to the survivor of couples
living together as husband and wife is equally applicable to the survivor of homosexual
couples living together in a close and stable relationship. In this circumstance I see no
reason to doubt that application of section 3 to paragraph 2 has the effect that paragraph
2 should be read and given effect to as though the survivor of such a homosexual couple
were the surviving spouse of the original tenant. Reading paragraph 2 in this way would
have the result that cohabiting heterosexual couples and cohabiting heterosexual couples
would be treated alike for the purposes of succession as a statutory tenant. This would
eliminate the discriminatory effect of paragraph 2 and would do so consistently with the
social policy underlying paragraph 2. The precise form of words read in for this purpose is
of no significance. It is their substantive effect which matters.

36 For these reasons I agree with the decision of the Court of Appeal. I would dismiss this
appeal.
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Lord Steyn
My Lords,

38 I confine my remarks to the question whether it is possible under section 3(1) of the
Human Rights Act 1998 to read and give effect to paragraph 2(2) of Schedule 1 to the Rent
Act 1977 in a way which is compatible with the European Convention on Human Rights.
In my view the interpretation adopted by the Court of Appeal under section 3(1) was a
classic illustration of the permissible use of this provision. But it became clear during oral
argument, and from a subsequent study of the case law and academic discussion on the
correct interpretation of section 3(1), that the role of that provision in the remedial scheme
of the 1998 Act is not always correctly understood. I would therefore wish to examine the
position in a general way.

39 I attach an appendix to this opinion which lists cases where a breach of an ECHR right
was found established, and the courts proceeded to consider whether to exercise their inter-
pretative power under section 3 or to make a declaration of incompatibility under section
4. For the first and second lists (A and B) I am indebted to the Constitutional Law Division
of the Department of Constitutional Affairs but law report references and other information
have been added. The third list (C) has been prepared by Laura Johnson, my judicial assist-
ant, under my direction. It will be noted that in 10 cases the courts used their interpreta-
tive power under section 3 and in 15 cases the courts made declarations of incompatibility
under section 4. In five cases in the second group the declarations of incompatibility
were subsequently reversed on appeal: in four of those cases it was held that no breach was
established and in the fifth case (Hooper) the exact basis for overturning the declaration of
incompatibility may be a matter of debate. Given that under the 1998 Act the use of the
interpretative power under section 3 is the principal remedial measure, and that the mak-
ing of a declaration of incompatibility is a measure of last resort, these statistics by them-
selves raise a question about the proper implementation of the 1998 Act. A study of the case
law reinforces the need to pose the question whether the law has taken a wrong turning.

40 My impression is that two factors are contributing to a misunderstanding of the
remedial scheme of the 1998 Act. First, there is the constant refrain that a judicial reading
down, or reading in, under section 3 would flout the will of Parliament as expressed in the
statute under examination. This question cannot sensibly be considered without giving full
weight to the countervailing will of Parliament as expressed in the 1998 Act.

41 The second factor may be an excessive concentration on linguistic features of the par-
ticular statute. Nowhere in our legal system is a literalistic approach more inappropriate
than when considering whether a breach of a Convention right may be removed by inter-
pretation under section 3. Section 3 requires a broad approach concentrating, amongst other
things, in a purposive way on the importance of the fundamental right involved.

42 In enacting the 1998 Act Parliament legislated ‘to bring rights home’ from the European
Court of Human Rights to be determined in the courts of the United Kingdom. That is what
the White Paper said: see Rights Brought Home: The Human Rights Bill (1997) (cm 3782),
para 2.7. That is what Parliament was told. The mischief to be addressed was the fact that
Convention rights as set out in the ECHR, which Britain ratified in 1951, could not be
vindicated in our courts. Critical to this purpose was the enactment of effective remedial
provisions.
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43 The provisions adopted read as follows:

3. Interpretation of legislation

(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read
and given effect in a way which is compatible with the Convention rights.

(2) This section—

(a) applies to primary legislation and subordinate legislation whenever enacted;

(b) does not affect the validity, continuing operation or enforcement of any incompatible
primary legislation; and

(c) does not affect the validity, continuing operation or enforcement of any incompatible
subordinate legislation if (disregarding any possibility of revocation) primary legislation
prevents removal of the incompatibility.

4. Declaration of incompatibility

(1) Subsection (2) applies in any proceedings in which a court determines whether a provision
of primary legislation is compatible with a Convention right.

(2) If the court is satisfied that the provision is incompatible with a Convention right, it may
make a declaration of that incompatibility.

3)-(6).

If Parliament disagrees with an interpretation by the courts under section 3(1), it is free to
override it by amending the legislation and expressly reinstating the incompatibility.

44 It is necessary to state what section 3(1), and in particular the word ‘possible’, does not
mean. First, section 3(1) applies even if there is no ambiguity in the language in the sense
of it being capable of bearing two possible meanings. The word ‘possible’ in section 3(1) is
used in a different and much stronger sense. Secondly, section 3(1) imposes a stronger and
more radical obligation than to adopt a purposive interpretation in the light of the ECHR.
Thirdly, the draftsman of the Act had before him the model of the New Zealand Bill of
Rights Act which imposes a requirement that the interpretation to be adopted must be
reasonable. Parliament specifically rejected the legislative model of requiring a reasonable
interpretation.

45 Instead the draftsman had resort to the analogy of the obligation under the EEC Treaty
on national courts, as far as possible, to interpret national legislation in the light of the
wording and purpose of directives. In Marleasing SA v La Comercial Internacional de
Alimentacion SA (Case C-106/89) [1990] ECR 1-4135, 4159 the European Court of Justice
defined this obligation as follows:

It follows that, in applying national law, whether the provisions in questions were adopted
before or after the directive, the national court called upon to interpret it is required to do so,
as far as possible, in light of the wording and the purpose of the directive in order to achieve
the result pursued by the latter and thereby comply with the third paragraph of Article 189 of
the Treaty.

Given the undoubted strength of this interpretative obligation under EEC law, this is a
significant signpost to the meaning of section 3(1) in the 1998 Act.

46 Parliament had before it the mischief and objective sought to be addressed, viz the need
‘to bring rights home’. The linch-pin of the legislative scheme to achieve this purpose was
section 3(1). Rights could only be effectively brought home if section 3(1) was the prime
remedial measure, and section 4 a measure of last resort. How the system modelled on the
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EEC interpretative obligation would work was graphically illustrated for Parliament during
the progress of the Bill through both Houses. The Lord Chancellor observed that ‘in 99% of
the cases that will arise, there will be no need for judicial declarations of incompatibility’
and the Home Secretary said ‘We expect that, in almost all cases, the courts will be able
to interpret the legislation compatibly with the Convention’: Hansard (HL Debates,)
5 February 1998, col 840 (3" reading) and Hansard (HC Debates,) 16 February 1998, col 778
(2™ reading). It was envisaged that the duty of the court would be to strive to find (if
possible) a meaning which would best accord with Convention rights. This is the remedial
scheme which Parliament adopted.

49 A study of the case law listed in the Appendix to this judgment reveals that there
has sometimes been a tendency to approach the interpretative task under section 3(1) in
too literal and technical a way. In practice there has been too much emphasis on linguistic
features. If the core remedial purpose of section 3(1) is not to be undermined a broader
approach is required. That is, of course, not to gainsay the obvious proposition that
inherent in the use of the word ‘possible’ in section 3(1) is the idea that there is a Rubicon
which courts may not cross. If it is not possible, within the meaning of section 3, to read or
give effect to legislation in a way which is compatible with Convention rights, the only
alternative is to exercise, where appropriate, the power to make a declaration of incompat-
ibility. Usually, such cases should not be too difficult to identify. An obvious example is R
(Anderson) v Secretary of State for the Home Department [2003] 1 AC 837. The House
held that the Home Secretary was not competent under Article 6 of the ECHR to decide on
the tariff to be served by mandatory life sentence prisoners. The House found a section 3(1)
interpretation not ‘possible’ and made a declaration under section 4. Interpretation could
not provide a substitute scheme. Bellinger is another obvious example. As Lord Rodger of
Earlsferry observed ‘. . . in relation to the validity of marriage, Parliament regards gender as
fixed and immutable’: [2003] 2 WLR 1174, 1195, para 83. Section 3(1) of the 1998 Act could
not be used.

50 Having had the opportunity to reconsider the matter in some depth, I am not disposed
to try to formulate precise rules about where section 3 may not be used. Like the proverbial
elephant such a case ought generally to be easily identifiable. What is necessary, however,
is to emphasise that interpretation under section 3(1) is the prime remedial remedy and that
resort to section 4 must always be an exceptional course. In practical effect there is a strong
rebuttable presumption in favour of an interpretation consistent with Convention rights.
Perhaps the opinions delivered in the House today will serve to ensure a balanced approach
along such lines.

on parliament’s website at:
www.publications.parliament.uk/pa/ld200304/Idjudgmt/jd040621/gha-1.htm

Q The House of Lords’ judgment of Ghaidan v Godin-Mendoza (2004) is available
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Introduction

This chapter looks at:
e a case study on delegated legislation; and

e the impact of the Legislative and Regulatory Reform Act
2006 on the power to make delegated legislation.
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Case study of delegated legislation

A considerable amount of delegated legislation is made as a result of section 2(2) of the
European Communities Act 1972. This section provides that provisions in European legisla-
tion can be introduced into domestic law through delegated legislation. One example of
such legislation is the Asylum Seekers (Reception Conditions) Regulations 2005.

European Communities Act 1972

2....(2) Subject to Schedule 2 to this Act, at any time after its passing Her Majesty may
by Order in Council, and any designated Minister or department may by regulations,
make provision—
(a) for the purpose of implementing any Community obligation of the United
Kingdom, or enabling any such obligation to be implemented, or of enabling any
rights enjoyed or to be enjoyed by the United Kingdom under or by virtue of the
Treaties to be exercised; or
(b) for the purpose of dealing with matters arising out of or related to any such
obligation or rights or the coming into force, or the operation from time to time, of
subsection (1) above;

The European Communities Act 1972 is published at:
www.opsi.gov.uk/acts/acts1972/19720068.htm

Statutory Instrument 2005 No. 7

IMMIGRATION
The Asylum Seekers (Reception Conditions) Regulations 2005

Made 10" January 2005
Laid before Parliament 14" January 2005
Coming into force 5" February 2005

The Secretary of State, being a Minister designated for the purposes of section 2(2) of
the European Communities Act 1972 in relation to measures relating to immigration,
asylum, refugees and displaced persons, in exercise of the powers conferred upon him
by that section, hereby makes the following Regulations:

Citation and commencement
1.—(1) These Regulations may be cited as the Asylum Seekers (Reception Conditions)
Regulations 2005 and shall come into force on 5" February 2005.

(2) These Regulations shall only apply to a person whose claim for asylum is recorded
on or after 5™ February 2005.
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Interpretation
2.—(1) In these Regulations—

(a) ‘the 1999 Act’ means the Immigration and Asylum Act 1999;

(b) ‘asylum seeker’ means a person who is at least 18 years old who has made a
claim for asylum which has been recorded by the Secretary of State but not yet
determined;

(2) For the purposes of these Regulations—

(a) a claim is determined on the date on which the Secretary of State notifies the
asylum seeker of his decision on his claim or, if the asylum seeker appeals against
the Secretary of State’s decision, the date on which that appeal is disposed of; and
(b) an appeal is disposed of when it is no longer pending for the purposes of the
Immigration Acts.

Families

3.—(1) When the Secretary of State is providing or arranging for the provision of
accommodation for an asylum seeker and his family members under section 95 or 98
of the 1999 Act, he shall have regard to family unity and ensure, in so far as it is
reasonably practicable to do so, that family members are accommodated together.

(2) Paragraph (1) shall only apply to those family members who confirm to the
Secretary of State that they agree to being accommodated together.

Des Browne
Minister of State

Home Office
10™ January 2005

Statutory instruments are available on the website of the Office of Public Sector
Information at:
www.opsi.gov.uk/stat.htm
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Power to make delegated legislation

Parliament has passed the Legislative and Regulatory Reform Act 2006 which gives the
executive very wide powers to make delegated legislation. The official aim of the Act is
to make it simpler and faster to amend existing legislation. It allows ministers to issue
statutory instruments to amend legislation or implement recommendations of the Law
Commission. The Act risks amounting to a significant shift in power from a democratically
elected parliament to the executive.

Legislative and Regulatory Reform Act 2006

PART 1
ORDER-MAKING POWERS

Powers
1 Power to remove or reduce burdens

(1) A Minister of the Crown may by order under this section make any provision
which he considers would serve the purpose in subsection (2).

(2) That purpose is removing or reducing any burden, or the overall burdens, resulting
directly or indirectly for any person from any legislation.

(3) In this section ‘burden’ means any of the following—
(a) a financial cost;
(b) an administrative inconvenience;
(c) an obstacle to efficiency, productivity or profitability; or
(d) a sanction, criminal or otherwise, which affects the carrying on of any lawful
activity.
(4) Provision may not be made under subsection (1) in relation to any burden which
affects only a Minister of the Crown or government department, unless it affects the
Minister or department in the exercise of a regulatory function.

(5) For the purposes of subsection (2), a financial cost or administrative inconve-
nience may result from the form of any legislation (for example, where the legislation
is hard to understand).

(6) In this section ‘legislation’ means any of the following or a provision of any of
the following—

(a) a public general Act or local Act (whether passed before or after the commence-
ment of this section), or
(b) any Order in Council, order, rules, regulations, scheme, warrant, byelaw or other
subordinate instrument made at any time under an Act referred to in paragraph
(a), but does not include any instrument which is, or is made under, Northern
Ireland legislation.

(7) Subject to this Part, the provision that may be made under subsection (1) includes—
(a) provision abolishing, conferring or transferring, or providing for the delega-
tion of, functions of any description,
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(b) provision creating or abolishing a body or office,
and provision made by amending or repealing any enactment.

(8) An order under this section may contain such consequential, supplementary,
incidental or transitional provision (including provision made by amending or repeal-
ing any enactment or other provision) as the Minister making it considers appropriate.

(9) An order under this section may bind the Crown.

(10) An order under this section must be made in accordance with this Part.

Explanatory Notes

INTRODUCTION

1 These explanatory notes relate to the Legislative and Regulatory Reform Act 2006. They
have been prepared by the Cabinet Office in order to assist the reader in understanding the
Act. They do not form part of the Act and have not been endorsed by Parliament.

2 The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section does
not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND

3 Part 1 of the Act provides powers for a Minister of the Crown to make orders. The powers
replace the power in the Regulatory Reform Act 2001 (‘the 2001 Act’) to make Regulatory
Reform Orders (‘RROs’). Part 1 sets out what the powers are, the conditions and restrictions
which apply to them, and the procedure which must be followed in exercising them.

4 The impetus for this Part comes from the Government’s review of the first four years of
the operation of the 2001 Act, and from the findings of the Better Regulation Task Force
contained in its report Less is More: Reducing Burdens, Improving Outcomes, published in
March 2005.

5 Part 1 contains two order-making powers which are subject to a number of substantive
and procedural protections which are outlined below.

6 It is important to note that in addition to these protections, at second reading in the
House of Commons the then Parliamentary Secretary in the Cabinet Office, Mr Jim Murphy
MP, gave ‘a clear undertaking ( . . .) that orders will not be used to implement highly con-
troversial reforms’ (Hansard, 9 Feb. 2006: Column 1058-1059).

COMMENTARY ON SECTIONS
PART 1: ORDER-MAKING POWERS

Powers

Section 1: power to remove or reduce burdens

18 Section 1 confers power on a Minister of the Crown to make any provision by order which
he considers would serve the purpose of removing or reducing any burden, or removing or
reducing the overall burdens, to which any person is subject as a direct or indirect result of
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any legislation. Legislation is defined in subsection (6). The power is a broad one, and it is
intended to be so. In the first place, it may be noted that the Minister may make ‘any’ provi-
sion which would serve the purpose stated, subject only to the restrictions set out in the Act.

19 Subsection (3) defines a ‘burden’ as:

@ a financial cost;

@ an administrative inconvenience;

@ an obstacle to efficiency, productivity or profitability; or

® a sanction, criminal or otherwise, which affects the carrying on of any lawful activity.

20 A financial cost: this limb of the definition covers any financial costs, including admini-
strative costs and policy or ‘compliance’ costs resulting from understanding and complying
with legislation . . .

21 An administrative inconvenience: this limb of the definition covers administrative incon-
venience even where it does not result in a financial cost. For example, a requirement on an
individual to fill in a form may not result in financial cost, but could be inconvenient for
that person.

22 An obstacle to efficiency, productivity or profitability: in some cases legislation may not
i